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Supreme Court of Ohio, Hamilton County, April Term, 1843. 
Imsusn & Hornssy v. Tur Mecuanics anp Travers Bank. 


~ [Reported by C. D. Corrix.] 


Checks upon a Bank, given by the Secretary of a Company for a debt due from the 
Company, are no discharge of the debt unless they are paid. 


The Secretary, being a stockholder, is not a competent witness to prove the liability 
of the drawee of the checks, and thereby exonerate the Company. 


Payment in the notes of a broken Bank, neither party knowing that the Bank had 
ce semen at the time, is a discharge of the debt: payment in uncurrent notes, 
without fraud, is a valid payment. 


Tuis was an action of assumpsit for money had and received: plea, 
the general issue. It was tried at the April Term, 1843, of the 
Supreme Court of Ohio for Hamilton county, before Judges Wood 
and Read. 

The plaintiffs proved by Mr. Ewing, the secretary of the Little 
Miami Rail Road Company, who was a stockholder in that Oompany, 
that about the 11th July, 1841, he sold several thousand dollars of 
bonds of the city of Cincinnati toa Mr. Willis, (who he understood 
Was some way connected with the Bank of West Union,) and ob- 
tained accredit on that account in his bank-book for $10,000 in 
currency, of the Mechanics and Traders Bank, an unincorporated 
banking association in the city of Cincinnati. On the 12th and 13th 
of July, he drew two checks in favor of the plaintiffs on the defend- 
ants, amounting to $950 upon estimates of work done by them for 
the Rail Road Company, which were paid the day of their date by 
the defendants in currency, about one half being in the notes of the 
West Union Bank, 

The officers of the Mechanics and Traders Bank testified that the 
secretary of the Rail Road Company und Willis came out of the 
cashier’s room together—the latter handed to the president $6,000 
in city bonds and $5,000 West Union Bank paper, for which 
he had before agreed to give the secretary the above credit, 
although he did not inform him of the agreement. The cashier en- 
tered the credit on the secretary’s bank-book. The defendants 
continued to purchase West Union notes at two per cent., the same 
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in as other currency, until the close of business on the 15th. Other 
it ooh song objected to the West Union paper on the 14th, and one 
‘i roker on that day asked a discount of eight per cent. On the 


evening of the 15th, sundry brokers of the city of Cincinnati held 
a meeting and resolved no longer to receive these notes. They 
’ gave notice of this in a city paper on the morning of the 16th, and 
| with that publication the notes ceased to be current. The West 
| Union Bank suspended on that day at one o’clock, and has never 
since resumed. The plaintiffs tendered the notes back to the de- 
fendants and demanded other currency, which was refused; and this 
suit was brought to recover the amount. It was proved that the 
defendants, a short time previous, had agreed to receive West Union 
paper to an amount equal to a judgment which that Bank had reco- 
vered against them. 

The defendants? counsel moved the Court to rule out the testi- 
mony of the secretary because of his interest to throw the loss 
upon the defendants, and thereby exonerate the Company of which 
he was a member. 

| They also moved for a nonsuit, because the payment was made 
i) in currency, current at the time, and received in good faith asa 
Ai satisfaction of the checks; and the subsequent failure of the West 
t Union Bank imposed no obligation upon the defendants to make it 
good. ‘They also contended, that a bona fide payment in the notes 
i i of a Bank which had failed discharged the debt, and cited Bayard v. 
ij} Shunk, 4 Law Reporter, 216; Scruggs v. Gass, 8 Yerger, 175; 
| Young v. Adams, 6 Mass. Rep. 182. 

The plaintiffs’ counsel contended, that bank notes were not pay- 
ment if the Bank had in fact failed, though neither party knew the 
Wl fact, and that the loss must fall on the payer, and cited Lightbody v. 
i Ontario Bank, 11 Wend. Rep. 1; and same case 13 Wend. 101. 





it By the Court: Woon, J. The checks given by Ewing, the wit- 
| ness, were for a debt due from the Rail Road Company to the plain- 
if tiffs, and are no discharge of the original consideration, unless they 
were paid. If, therefore, Ewing, who is a stockholdex in the Com- 
il pany, is called to establish the plaintiffs’ right to recover against the 
i defendants, such evidence tends to exonerate the Company whose 
mt interest is his interest. His condition is bettered if the plaintiff 
recover, and his testimony must be rejected. 

The plaintiffs seek to recover on the ground, that the bank notes 
they received on their checks were uncurrent at the time they were 
paid out by the defendants, but there is no evidence to sustain the 
assumption. On the other hand it is proved beyond question, that 
| West Union Bank paper was current in Cincinnati until the day 
HT after the last of these checks was paid, if not longer, and most pro- 
i bably until the close of the second day. The Bank was not closed 

until the third day. , 

There is, however, another ground on which alone this Court 

would direct a nonsuit, had the plaintiffs proved their case as laid. 
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It was held by us on this Circuit, in Scioto county, that payment in 
notes, neither party knowing that the Bank had closed its doors at 
the time, was a discharge of the debt: and that payment in uncurrent 
notes, if there was no fraud, was a valid payment. 

The Supreme Court of New York is against us. The Supreme t 
Court of Pennsylvania is with us to the fullest extent; and we are left a 
to follow either the one or the other as our own judgments dictate. by 
It is a question between unfortunate but honest holders of paper, y 
both having received it for a valuable consideration, on whom the 
loss shall fall. The equities of the parties are equal, and we think 
— would be promoted and litigation lessened by leaving such 
oss where, in the course of business, it falls. 

Judgment of nonsuit. 


Cuas. Fox, for the plaintiffls.§ Gwynne & McLean and Wricut, 
Corrin & Miner, for the defendants. : 





Circuit Court of the Uniled States for the District of Ohio. 
Cincinnati, July Term, 1843—in Chancery. 


Nartuanie, C. McLean, Assicrzz in Bankruptcy, v. James F. eS 
MELINE ET AL. ; 


; Reported by the Eprror.] 


A voluntary assignment of all one’s effects, made in contemplation of insolvency, to 
trustees, for the benefit of all creditors without preference, after the Bankrupt Law 
took effect, is void under the second clause of the second section of that Law, al- Ds 
though there was no intention at that time to take the benefit of that Law. a 


A levy upon the chattels so assigned before the filing of a petition in bankruptcy, by 
the assignor, creates a lien under the law of Ohio which is protected by the last 
clause of said second section. 


Tue facts presented in the bill, answers and exhibits, were as fol- 
Jows:—On the 11th of May, 1842, Edward Lucas, a bookseller, 
made an assignment to Meline and Young of all his effects, for the 

ual benefit of all his creditors without preference, in conformity 1 
with the law of Ohio. The assignment recited the insolvency of j 
Lucas as the motive for making it, but there was no proof that he 4 
intended to apply for the benefit of the Bankrupt Law. Before the 
date of this assignment, suits had been commenced in this Court 
against Lucas by Thomas, Cowperthwait & Co. of Philadelphia, and 
by Little & Brown, of Boston. In these suits judgments were ob- 
tained in July, 1842, on which executions were issued, and levies 
made on the 8th of November, 1842, upon the chattels contained in 
the assignment. On the 16th of November, 1842, Lucas filed his 
petition to be declared a bankrupt, and on the 30th of January, 1843, 
he obtained his decree of bankruptcy. The object of the bill was 
to set aside the assignment and levies, so that the whole assets might i 
go into the hands of the assignee in bankruptcy for distribution. 
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The case was argued by Brown & McLean for complainant, by 
S. P. Cuase and T. Watxer for Thomas, Cowperthwait & Co., and 
by Wricnut, Corrin & Miner for Little & Brown. Meline and 
oung filed no answer, and no argument was made on their behalf. 


1. The first question was, whether the assignment to Meline and 
Young was valid? It was admitted to be in conformity with the 
State law. But the second clause of the second section of the bank- 
rupt law declares, “that all other payments, securities, conveyances, 
or transfers of property, or agreements made or given by such bank- 
rupt, in contemplation of bankruptcy, to any person or persons 
whatever, not being a bona fide creditor or purchaser for a valuable 
consideration, without notice, shall be deemed utterly void and a 
fraud upon this act.” And it was claimed that the assignment 
was within this description, because it was not made to a creditor 
or purchaser, for a valuable consideration; and it was made in 
contemplation of bankruptcy, which here means simply a state of 
insolvency. (Hutchens v. Taylor, 5 Law Reporter, 289; Arnold 
v. Maynard, Ibid, 296.) The Court held this point to be well 
taken, and that the assignment, though honest in itself, was void 
under the Bankrupt law. 

2. The second question was as to the effect of the levies. By 
the law of Ohio, which for present purpeses is the law of this Court, 
“goods and chattels of the [judgment] debtor, shall’ be bound from 
the time they shall be seized in execution.”” (Swan’s Stat. 469.) 
This is tantamount to saying that the judgment creditor has a lien 
upon chattels of the judgment debtor, from the date of his levy. 
The assignment being void, these chattels were subject to levy. 
The levy being made prior to the filing of the petition in bankruptcy 
by Lucas, gave to the judgment creditors a lien upon the chattels 
levied upon. This lien is protected by the last clause of the second 
section of the Bankrupt Law, which declares, “that nothing in this 
act contained shall be construed to annul, destroy, or impair any 
lawful rights of married women or minors, or any liens, mortgages, 
or other securities on property, real or personal, which may be valid 
by the laws of the States respectively, and which are not inconsis- 
tent with the second and fifth sections of this act.” (Barton v. Tow- 
er, 5 Law Reporter, 214; Fisher v. Currier, Ib. 217; Holmes’ case, 
Ib, 360; Allen’s case, Ib. 362; Downer v. Bracket, Ib. 392; Cooke’s 
case, lb. 443.) 

The counsel for the assignee in bankruptcy resisted these views. 
They argued, that as the assignment was not void under the State 
law, no lien could be acquired by levy under the State law. They 
also relied upon the decision in Foster’s case, (5 Law Reporter, 55,) 
where it was held that the lien by attachment under the law of Mas- 
sachusetts, though the attachment was made prior to the petition in 
bankruptcy, must yield to the right acquired by virtue of a decree 
of bankruptcy. But the reply was, that the hen by attachment is 
only a contingent lien, whereas the lien by levy under the law of 
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Ohio is an absolute lien, which cannot be defeated by a subsequent 
petition and decree of bankruptcy. The counsel for the assignee 
also insisted, that the true epoch from which to determine the rights 
of parties, was, not the time of filing the petition, but the time of 
committing the act of bankruptcy; which, in this case, was the 
making of the assignment of the 11th of May, 1842. The reply 
was, that this could only be true, if at all, in cases of involuntary 
bankruptcy. The Court sustained the liens acquired by the levies, 
and ordered these judgments to be first paid, and the surplus of the 
bankrupt’s assets to be handed over to the assignee in bankruptcy. 





Superior Court of Cincinnati, July Term, 1843. 


Henry Crarx v City or Cincinnati ann OTuHeErs. 
[ Reported by the Eprror.]} 


Held, that making improvements under a parol lease is such part performance as takes 
the case out of the Statute of Frauds. 


Cuarx filed his bill in chancery to enforce an award of damages 
against the City for opening Commerce street through his property, 
and for an injunction until the damages should be paid. The injunc- 
tion was allowed, but afterwards dissolved by consent. The prin- 
cipal controversy between Clark and the City was, as to which of 
several successive awards should stand. This part of the case 
was argued by Wituam Greens, for Clark, and by S. M. Hart, City 
Solicitor. 

Cowles & Co., tenants of Clark, filed their answer and cross bill 
by T. Walker, their solicitor, claiming to be indemnified, either by 
Clark or the city, for the loss of improvements made by them, under 
the following. circumstances:—On the 10th of February, 1842, they 
agreed to take from Clark a lease of a brick warehouse for three 
years at a rent of $125, with a covenant for quiet enjoyment. Clark 
drew up a paper with his own hand, intended for a lease, and brought 
it to them for inspection. They agreed to the terms, but one of the 
firm being absent, it was mutually agreed to postpone the signing 
until his return. In the mean time, they were tu take possession 
and treat the lease as taking effect from its datee Before com- 
mencing improvements they heard a rumor that Commerce street 
was to be opened. They called on Clark, and he assured them it 
would not be done; that when the lease was signed his covenant 
would protect them; and until then they should have his verbal 
assurance of indemnity. They then proceeded to erect improve- 
ments to the amount of $1500. When these were completed and 
the absent partner had returned, they called on Clark to sign the 
lease; but he, having heard that the street would be opened, refused 





eee Rate ES Ee 
































54 Recent Cases. 


to sign it. He continued, however, to receive the rent until it 
became necessary to tear down the building. 

The counsel for Cowles & Co. made the following points: 

1. The paper prepared by Clark with his own hand, in which it 
is said, “the said Henry Clark hath rented,” &c. is signed by him so 
as to comply with the statute of frauds. (Long on Sales, 57; 2 
Leigh’s Nisi Prius, 1048; Profert v. Parker, 1 Russel & Mylne, 
625.) But on this point the Court gave no opinion. 

2. But if this is to be regarded as merely a parol lease, the erec- 
tion of improvements is such a part performance as takes the case 
out of the statute of frauds. (4 Kent’s Com. 451; Wilber v. Paine, 
1 Ohio Rep. 251; Moore v. Beasley, 3 Ohio Rep. 294.) The Court 
sustained this point, and held that Cowles & Co were in for three 
years as much as if the lease had been signed. 

3. As lessees, Cowles & Co. are entitled to indemnity; but 
whether from Clark or the city, is the question. (Foote v. The 
City of Cincinnati, 11 Ohio Rep. 408; Parks v. The City of Boston, 
15 Pick. 198; Ellis v. Welsh, 6 Mass. 246.) The Court held that 
under the circumstances the indemnity must come from Clark; and 
the case was referred toa Master to ascertain the amount. 





Supreme Court of Ohio, Hamilton County, April Term, 1843. 


Eckert ET AL. v% COLVIN FT ALe 
[Reported by J. L. Mrner.] 


A boat in the Ohio river, made fast to the Ohio shore, isnot within the jurisdiction of 
the State of Kentucky, nor amenable to process of that State. 


The officer serving such process is a trespasser. 


Tis was an action of trespass tried in the Supreme Court for the 
county of Hamilton, at the April Term, 1843, before J udges Wood 
and Read. 

The declaration averred, that the plaintiffs were owners of the 
steam boat Commodore; that the defendants on the 1st of Decem- 
ber, 1839, pretending to act under a writ of attachment, issued by 
the Circuit Court for the county of Campbell, in the State of Ken- 
tucky, directed to the Sheriff of said county, entered upon and 
seized said boat while lying moored at the wharf of Cincinnati in 
Hamilton county, and carried away and detained the same from the 
plaintiffs, which was the trespass complained of. 

The parties agreed to the following facts:—That plaintiffs became 
owners of the Commodore in November, 1839, and owned and were 
in possession of her at the time of the alleged trespass. That in 
May and June, 1839, John & Nathan Florer, defendants in this suit, 
furnished provisions to said boat amounting to $120 08, which 
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amount was unpaid. That to collect theirclaim the Florers employed 
Jefferson Phelps, Esq., a lawyer in Campbell county, Kentucky, 
another defendant, to sue the boat under a statute of Kentucky, 
which suit was brought in November, 1839, on the chancery side of 
the Campbell county Circuit Court, by virtue of which a writ was 
issued directed to the sheriff of Campbell county, commanding him 
to attach the said boat, should she be found in his bailiwick, which 
writ was delivered to Colvin, the other defendant, a deputy of the 
sheriff, to be executed; all which proceedings were according to the 
law and practice of Kentucky, and would have authorised a seizure 
of the boat in Campbell county. That Colvin seized the boat by 
virtue of said writ while lying in the Ohio river at Cincinnati. 

By other evidence it was shown, that the boat was made fast to 
the Ohio shore by a line in the usual manner. ‘That the stage of the 
river was from four to six feet above low water. That the boat drew 
seven feet of water. “That the side of the boat towards the Ohio 
shore was about seven feet from the water’s edge, and connected 
with the shore by gangway planks. That Colvin came on board 
and seized the boat, but without removing her took a bond for her 
delivery. 


Reap, J. Charged the jury, that boats on the Ohio river made fast 
to the Ohio shore, are not subject to the jurisdiction of Kentucky 
for the service of process. ‘That legal process of a Court in Kén- 
tucky, served by an officer of such Court on a boat made fast to the 
Ohio shore, will not protect the officer from liability as a trespasser. 

The jury returned a verdict of guilty against Colvin and assessed 
$700 damages. There being no evidence to connect the other 
defendants with the actual trespass, they were acquitted. 

The counsel for defendants excepted to the opinion of the Court, 
and the case will probably be taken to the Court in Bank. 


Cuase & Batt, for the plaintiffs; Whrieut, Corrin & Miner, for 
the defendants. 


Counsel cited the following authorities: —Deed of cession from the 
State of Virginia, Chase’s Stat. 62; Ordinance of 1787, Chase’s Stat. 
69; The compact with Virginia, Kentucky Stat. 45; The act of Con- 
gress admitting Kentucky, Kentucky Stat. 50; The act of Congress 
admitting Ohio, Chase’s Stat. 71; The act of Kentucky asserting 
Jurisdiction, Kentucky Stat. 268; Ez parte Jennings, 6 Cowen, 544, 
note; Fleming v. Kinney, 4 J. J. Marshall, 158; Handly’s Lessee v. 
Anthony et al. 5 Wheaton, 374. 
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Circuit Court of the United States for the District of Ohio, 
Cincinnati, July Term, 1843. 


Warton Jones vs. Jonn Vanzanvt. [a.] 
[Reported by Judge McLean.] 


Under peculiar circumstances a peremptory challenge, by the State laws, may be al- 
lowed to the plaintiff, after he has expressed himself satisfied with the jury, and 
after two peremptory challenges have been made by the defendant. 


Any overt act which intentionally places a fugitive from labor beyond the réach of 
his master, or is calculated to have such an effect, is a harboring of the fugitive 
within the statute. 


If the defendant had full knowledze from the negroes, or otherwise, that they were 
fugitives from labor, it is notice under the statute. 


If the plaintiff was subjected to the payment of a certain reward, by the laws of Ken- 
tucky, for the return of his slaves; and the defendant was the cause of his liability 
to such payment, the jury may consider itin their estimate of the damages. 


Where the defendant has been the means of the entire loss of a slave, evidence may 
be received of the value of such slave, by showing what his services were worth, 
and, as conducing to show that fact, for what sum he might have been sold. 


The verdict having been rendered on the third and fourth counts of the declaration by 
the express direction of the plaintiff’s counsel, the other counts can not be referred 
to as sustaining the verdict. 


The above counts charge the loss of the services of the slaves for six days, and the 
damages to which the plaintiff was subjected. 


These damages, from the evidence, could not exceed six hundred dollars. The verdict 
‘was for twelve hundred dollars, and is, consequently, excessive. 


In what cases a verdict may be amended. 
What shall constitute a good finding by the jury, and vice versa. 


Under the act of Ohioa count must be abandoned before the jury retire to consult on 
their verdict. : 


The remedy pursued by the plaintiffis founded on the act of Congress. 


The act gives a remedy to the master for the injury done him, independently of the 
penalty of five hundred dollars. 


An averment that the defendant harbored and concealed the negroes, after notice that 
they were the slaves of the plaintiff, and were fugitives from Ree is sufficient. 


The word “escaped” being used in the statute, is the most appropriate term to be used 
in the declaration; but any word of equal import will be sufficient. 


An averment “that the slaves escaped from the State of Kentucky and came to the 
defendant, at Hamilton county, in the State and district aforesaid,” refers to the State 
and district last above named, unless the contrary be clearly shown. 


A declaration founded upon a statute must conclude against the form of the statute, &c, 
The act of Congress on the subject of fugitive slaves is constitutional. 
It does not conflict with the ordinance of 1787. 





(a) In the report of this case in the preceding number, it was stated that a new 
trial had been granted, but the opinion of the Court upon the motion was not given. 
I now have the pleasure, through the kindness of Judge McLean, of laying before the 
readers of this Journal the very learned and elaborate opinion, delivered on that motion. 
It will be seen that in addition to the great and fundamental questions involved in the 
case, some very interesting points of practice were brought into « iscussion.—Ep. 
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Messrs. Fox, Sourneats, and W. R. Morris appeared for the 
plaintiff, and Messrs. Cuasr, T. Morris, and Joturre for the de- 
fendant. 


By the Court. This is a motion for a new trial, and, also, in 
arrest of judgment. The jury found for the plaintiff twelve hundred 
dollars, in damages, on the third and fourth counts of the declaration. 

The first ground, on which a new trial is asked, is “that a peremp- 
tory challenge was allowed the plaintiff, after he expressed himself 
satisfied with the jury, and after two peremptory challenges had 
been made by the defendant.” 

The statute gives a right to each party to challenge, peremptorily, 
two jurors. There was some difference of opinion among the mem- 
bers of the bar as to the State practice on the subject; and the Court 
thought it not unreasonable to suffer a juror to be challenged by the 

laintiff, under the abeve Circumstances. One of his counsel had, 
inconsiderately, remarked, that they were.satisfied with the jury. 
Both parties were allowed, in this respect, the right given them by 
the statute, and there was nothing in the mode of exercising that 
right, which could, in any degree, prejudice the cause of either. 

The second ground assumes, that “the Court erred in charging the 
jury that it was not necessary to prove that the defendant, inten- 
tionally, placed the colored persons in question, out of view for the 
purpose of eluding the search of the master or his agent, in order to 
establish the fact of concealment, or to prove that he received, 
sheltered, and placed them out of view for said purpose, in order to 
establish the fact of harboring, but charged that it was sufficient, if 
the jury believed from the evidence, that the defendant received the 
colored persons into his wagon, and transported them to Bates’ 
from Walnut Hills, with intent to facilitate their escape from their 
master.” . 

The Court gave no such charge as the above, either in terms or 
in substance. In the published charge, which is substantially cor- 
rect, the Court say—“any overt act which shall be so marked in its 
character, as not only to show an intention to elude the vigilance 
of the master, but is calculated to attain such an object, is a harboring 
of the fugitive in violation of the statute. It is clearly within the 
mischief the statute was designed to prevent.” 

And, again—“to constitute the offence under the statute, it is not 
necessary to incarcerate the fugitive in a dungeon or room; if he be 
taken in a wagon and conveyed from the shore of the Ohio to the 
shore of Lake Erie, which enables him to escape into Canada, I 
suppose no one could doubt that the individual had made himself 
responsible. And if conveying the fugitive the whole of this route 
would incur the penalty, on the same principle the conveyance of 
him such a part of the route as shall cause the loss of his services to 
the master, would equaily incur liability.” 

The counsel who make the motion assume, that the Court said, 
that the transportation of the fugitives by the defendant, in his 
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wagon, from the Walnut Hills to Bates’, if done with the intent to 
facilitate their escape from their master, was sufficient to charge 
the defendant under the statute. 

It will be seen from the printed charge, which, in this respect, is 
literally correct, that the transportation spoken of must be such as 
to cause the loss of the services of the fugitives to the master, or 
such as is calculated and designed to produce such a result. And 
this construction of the statute is said to be not as strict, as the na- 
ture of the act requires, but a liberal one, such as is given toa 
remedial statute. 

What shall be a harboring or concealing within the statute is 
necessarily a matter of construction. So diversified is the conduct 
of men and their devices to evade the law, that no statute could 
define, with precision, what particular acts shall constitute a har- 
boring or concealing within its spirit. The object of the statute is, 
to prevent such acts as shall place the fugitive beyond the reach of 
his master. The word harbor means “to entertain,” “to shelter,” 
“to secure,” “to secrete,” “to receive entertainment,” “to take 
shelter.” In the sense of the statute it means a fraudulent re- 
ceiving, securing, hiding, or placing, by transportation or otherwise, . 
a fugitive from labor beyond the reach or knowledge of his master. 
The act must be fraudulent. That is, it must be done with a fixed 
intention to violate the law by defeating its object, which is a fraud 
upon the law as well as upon the rights which the law designed to 

rotect. In the language of the charge, “the act must be so marked 
m its character, as not only to show an intention to elude the vigi- 
lance of the master, but such as is calculated to attain that object.” 

Now, from this definition it would seem that no man, who respects 
the laws of his country, can be in danger of incurring the penalty 
of this act. It cuts off from no individual the exercise of humanity. 
He may indulge, and safely indulge, the better feelings of his nature 
in sympathizing with the distressed, and in administering to their 
comfort. For his acts only is he amenable under the law. His 
advice to the fugitive does not subject him to any penalty. He 
may clothe him and give him food. There is only one thing which 
the law prohibits him from doing, and that is, he shall not harbor or 
conceal the fugitive so as to defeat the claims of his master. He 
shall not deliberately and intentionally violate the law of his country. 
Any thing short of this he may do. 

If an individual, under cover of the night, shall possess himself of 
a dozen or more colored persons, and concealing them in a closely 
covered carriage, shall, by a rapid movement, drive them from or 
near the place where such persons were held to service, by the laws 
of the State, to a place beyond the reach of the master, could any 
one doubt that such an act would be a violation of the law. The 
Court and jury must determine what shall amount to a harboring or 
concealing within the meaning of the statute, the same as what shall 
constitute treason, murder, burglary, robbery, and every other crime 
| known to the law. The facts are as various as the cases, and in 
‘% each case the facts must fix the character of the offence. 
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I was not prepared to hear, in a Court of Justice, the broad ground 
assumed, as was assumed in this case before the jury, that a man, 
in the exercisc of what he conceives to be a conscientious duty, 
may violate the laws of the land. That no human laws can justly 
restrain the acts of men, who are impelled by a sense of duty to God 
and their fellow creatures. We are not here todeal in abstractions. 
We can not theorise upon the principles of our government, or of 
slavery. The law is our only guide. 

If convictions, honest convictions they may be, of what is right 
or wrong, are to be substituted as a rule of action in disregard of the 
law, we shall soon be without law and without protection. The 
pretext for violating the rights of those who may become obnoxious 
to censure, can easily be assumed and maintained. And the same 
plea of the rights of conscience, and the high motive of duty, will 
be asserted, however absurd, every where, in justification of wrongs. 
What one man, or association of men, may assume as the basis of 
action, may be assumed by all others. -And in this way society 
may be resolved into its original elements, and then the governing 
principle must be force. Every approximation to this state is at 
war with the social compact. Ifthe law be wrong in principle, or 
oppressive in its exactions, it should be changed in a constitutional 
mode. If the organization of our government be essentially wrong, 
in any of its great principles, change it. Change it in the mode 
provided. But the law, until changed or abrogated, should be re- 
spected and obeyed. Any departure from this inflicts a deep wound 
on society, and is extremely demoralizing in its effects. No good 
man, in the exercise of his sober judgment, can either feel or act in 
violation of this rule. 

The third reason for a new trial is, “that the Court erred in 
charging the jury that it was not necessary, in order to establish 
the plaintiff’s right to recover, to prove actual notice to defendant 
from the complainant, or some one acting in his behalf, that the per- 
sons alleged to be harbored or concealed, by him, were fugitives 
from labor within the meaning of the act of Congress, but charged 
that is was sufficient if the jury should be satisfied, from the 
evidence, that the defendant knew that such persons were fugi- 
tives from labor, from the admission of the negroes, or otherwise.” 

The words of the law are—if any person * shall harbor or con- 
ceal, (a fugitive from labor) after notice that he or she was a 
fugitive,” &c. That this notice need not be given in writing 
is admitted; but it is insisted that it must come to the person 
who harbors the fugitive from the master, his agent, or attorney. 

I lay it down as a general principle, that where the law race 
of notice it is never necessary that such notice should be in writ- 
ing, unless so required by the statute, commercial usage, or by prac- 
tice of the Courts. 

A notice of taking a deposition the statute requires to be in wri- 
ting; and a written notice to the endorser of a bill of exchange or 
promissory note must be in writing by commercial usage; and in 
many cases written notices are required under rules of courts. But 
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the law of notive is best illustrated, and is most appropriate to the 
case in hand, which applies to a purchaser of real estate, for a valu- 
able consideration, with notice. Now, if he had notice of a prior 
title at the time he purchased, the law holds him to be a fraudulent 
purchaser. As in the case under consideration, if the defendant 
harbored the fugitives from labor, claimed by the plaintiff, after no- 
tice that they were such fugitives, he committed a fraud on the law. 

It is laid down in 1 Gall. 41, as a general rule, “that whatever is 
sufficient to put the party upon inquiry is good notice.” And, al- 
so, “ where a party. has knowledge of the facts he has notice of the 
legal consequence resulting from those facts.” 

An individual whe passes a counterfeit coin does not violate the 
law unless he knew it to be counterfeit: And this guilty knowl- 
edge is shown by proving that the same person passed similar coins 
at other times, or that such coins were found in his possession. 
Now, if the persons in question were fugitives from labor, and the 
defendant had full knowledge of the fact, is it important how this 
knowledge was acquired? Notice is information. Knowledge is 
equivalent to notice in cases where it is not required to be in 
writing. 

Vanzandt, the defendant, on the trial of certain persons for kid- — 
napping at Lebanon, swore that he received these negroes near the 
Lane Seminary, at three o’clock on Sabbath morning, he having re- 
turned to that place, from the Cincinnati market, on Saturday eve- 
ning. That they were brought to that place in two carriages, and 
were delivered to him by Mr. Alley. ‘The cover of the defendant’s 
wagon was closed at both ends of it so as to attract attention. 
This was done, he stated to some of the witnesses, “to keep out 
the cold,”’ whilst to others he said, “he started at three o’clock in 
the morning, that he might have the cool of the morning.” . This 
was on the 25th April of last year. 

To Thurman the defendant said, “he knew the colored persons 
in his wagon were not free, but he said they ought to be free.” 
Bates asked the defendant if he hada load of slaves or Kentuck- 
ians; he replied, “ they are as free by nature as youare.” McDon- 
ald heard the defendant say that he was not ashamed of what he 
had done. ‘That he would help his fellow mortals out of bondage. 
He said the colored persons were free by the constitution. To 
Hargrave he observed—* if you had not interfered the negroes 
would then have been free, but now they are slaves, or in bon- 
dage.” 

ow, taking into view the manner in which the slaves were re- 
ceived; the time of night; the rapid manner in which they were 
driven six or seven miles beyond the residence of the defendant; 
and the attempt to escape from his pursuers by running his horses; 
the manner in which his wagon was covered, and his own confession 
that the fugitives were slaves, no cne of sane mind can doubt, that 
he had full notice that-the colored persons were fugitives from la- 
bor. And that he intended to place them beyond the reach of pur- 
suit seems to be equally clear. 
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Now, whether the law of Congress be politic or not, is not a 
question for the Court. They are bound to execute it. To require 
a notice verbal or written, to the person who harbors slaves before 
he is responsible, under the law, from the owner or his agent, would 
in effect, strike the law from the statute book. It would be unrea- 
sonable and impracticable. It would be against all the analogies 
of the law. 

No one can look at the facts of this case with an honest endeavor 
to carry out and give effect to the law, who can, it would seem to 
me, doubt on this subject. No individual is responsible under the 
law, unless he has a full knowledge that the persons harbored are 
fugitives from labor, and he so disposes of them, as to place them 
beyond the reach of their pursuers, or as may be calculated to 
elude pursuit. The act must be an intentional fraud upon the law, 
by an utter disregard of its provisions. No law-abiding citizen 
need fear a liability under this statute. 

The fourth ground of the motion is, “that the court erred in charg- 
ing the jury that the plaintiff was entitled to recover from the 
defendant, by way of damages, the sum of four hundred and fifty 
dollars, paid as a reward given by a statute of Kentucky to the indi- 
viduals who forcibly stopped the defendant on the highway in Ohio, 
seized the colored persons in question and carried them out of the 
State of Ohio into the State of Kentucky, without legal process 
and without any authority or request from the claimant or his agent 
or attorney.” 

On this question the Court had nothing to do with the illegal con- 
duct of Hefferman and Hargrave, who took the slaves from the 
defendant. They were not upon their trial, and we could not in- 
quire whether their acts were legal or otherwise. The only inquiry 
was, whether, by the acts of the defendant, the plaintiff had been 
compelled to pay the above sum. The matter of fact was left to 
the jury, and no doubt can be entertained by the Court, that if the 
payment of the money resulted from the acts of the defendant, the 
jury very properly included it in their verdict. 

This question did not arise under the law of Ohio, but under the 
law of Kentucky. The plaintiff was subject to the law of Ken- 
tucky, and that law imposed the duty on him to pay, as a reward, 
the above sum to those who should return his slaves, who had es- 
caped from his service. 

he plaintiff was only entitled to recover in this case for the in- 
jury which had been done him by the defendant. And this injury, 
so far as this item is concerned, is measured by the law of Ken- 
tucky. Now could any thing be more preposterous than to hold 
that the plaintiff, if entitled to recover, should not recover the above 
damage, because, by the laws of Ohio, Hefferman and Hargrave 
could not have recovered the reward which was unquestionably 
given to them by the law of Kentucky. Inregard to this reward 
the plaintiff was subject to the law of Kentucky, and not to the law 
of Ohio. The reward was paid, necessarily and legally paid, under 
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the Kentucky statute. Whether the payment of this reward re- 
— from the acts of the defendant was a question exclusively for 
the jury. 

The Court, it is alleged, also, “erred in charging the jury, that the 
plaintiff was entitled to recover the market value of Andrew, if they 
should believe upon the evidence that he escaped in consequence of 
the harboring and concealing by the defendant.” 

The Court charged the jury, that if they believed, from the evi- 
dence, that the services of the boy, Andrew, were lost to the plain- 
tiff through the acts of the defendant, that they should give the value 
of his services. And they called the attention of the jury to one or 
more witnesses who said the services of the boy were worth six 
hundred dollars, and that he could have been sold for that sum. It 
is presumed that a slave is always purchased in reference to his 
services, His services are bought and sold when the slave is bought 
and sold. ‘They both, under the laws of Kentucky, mean the same 
thing. It was, however, to the value of the services of the boy that 
the attention of the jury was particularly directed. As to the sixth 
ground no remarks are necessary. 

The seventh reason is, that the verdict is against evidence. 

And first, it is contended “that there was no evidence that the 
escape of Andrew was occasioned by the act of the defendant.” 

This point was fully and fairly left to the jury. It was nota 
matter for the Court. Andrew was received among the other slaves 
by the defendant, according to his own confession, from Alley, at 

alnut Hills, at three o’clock, on Sabbath morning; he was trans- 
ported with the other negroes until the wagon was arrested, when 
Andrew escaped. He, it seems, drove the wagon at least a part of 
the route. 

Vanzandt swore in the trials at Lebanon, that “he did not know 
where the negroes were from or where they were desirous of going.” 
But from the circumstance of his receiving them at three o’clock in 
the morning, from another individual who conveyed them to Walnut 
Hills in two carriages, at that unusual hour, the jury may have pre- 
sumed that the defendant and Alley acted in concert. That there 
was strong ground for this presumption no one will deny. And if 
this concert existed, it would make the defendant responsible for the 
loss of the services of this boy. In any point in which the question 
may be considered, the Court cannot say that the verdict, in this 
respect, was against evidence; or that it was not founded on facts 
and circumstances which the jury had a right to weigh and deter- 
mine. 

And this answer will equally apply to the alleged want of evi- 
dence to show that the expenses of the recapture resulted from the 
defendant’s conduct. 

The eighth ground is, “that the damages are excessive.” 

And first, it is contended “that the liability to pay the rewards of 
recapture was incurred in consequence of the escape, and did not 
spring from any act of the defendant.” This, in another form, has 
already been sufficiently considered. 
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In the second place it is urged “that only the value of the services 
of the colored people, between their reception by the defendant 
and their restoration to their master, should have been taken into 
consideration by the jury.” 

The jury had, undoubtedly, a right to take into consideration the 
value of the services of the boy, Andrew, if, from the evidence, they 
believed these services had been lost to the plaintiff from the acts of 
the defendant. And there is no doubt that they did estimate in their 
verdict the value of those services. Buta difficulty arises, in regard 
to the damages, from the counts on which the verdict was rendered. 

The verdict was given on the third and fourth counts of the decla- 
ration. These counts go for the loss of the services of the slaves 
six days, and in the third count is superadded “and the plaintiff was 
thereby put to great trouble and cost in recovering the slaves.” On 
the seven other counts there was no finding by the jury. The first, 
sixth, seventh and eighth counts were abandoned on the trial; and 
the Court instructed the jury there was no-evidence under the fifth 
count. That count charged the defendant with obstructing the 
arrest. And the plaintiff now asks that all the counts except the 
third and fourth, on which the jury have found, be entered upon the 
record as having been abandoned. 

Where a mistake is made in recording the verdict, the Court may 
amend by the Judge’s notes, (2Strange, 1197; 3 Term, 749); or by 
the notes of the clerk. (1 Salk. 47, 51). .So, where part of the 
plaintiff’s claim is good and part bad, and the jury find entire dam- 
ages, if it appear from the Judge’s notes, that damages were given 
only for the part which was good, the Court will allow the postea 
to be amended. (2 John. Cases, 17.) So, where one count ina 
declaration is good and the others bad, if the judge certify that the 
evidence applied solely to that count, &c., the verdict may be 
amended by applying it to the good count. (1 Caines, 381; 11 
Johnson, 98.) 

In Rockseller v. Donnelly, (8 Cowen, 652,) the Court of Errors 
held, that the verdict on one out of several issues, if the finding 
comprise the whole merits, is not error. A mistake in not 
entering a verdict on all the issues may be amended. (12 Wend. 
215.) After a general verdict upon the counts, one good and the 
other bad, and after a reversal of ihe judgment for such cause, the 
postea will be suffered to be amended so as to have the verdict 
entered upon the good count only where it appears the evidence 
applied to both counts. 

he rule established in New York is somewhat different from the 
English rule. In 1 L. Raym. 324, it is laid down that a verdict 
must comprehend the whole issue or issues submitted to the jury in 
that particular cause, otherwise the judgment founded upon it may 
be reversed. In Sanford v. Porter, (1 H. Bl.) it is said the Court 
have no authority to amend or alter the verdict actually found by 
the jury in point of substance. But a mistake in entering the ver-° 
dict will be corrected. 
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In 2 Wheat. 221, it is said, a verdict is bad if it varies from the 
issue in a substantial matter, or if it find only a part of that which 
is in issue; this rule results from the nature and the end of pleading, 
although the Court may give form to a general finding so as to make 
it harmonize with the issue, yet if the finding is different froin the 
issue or is confined to a part only of the matter in issue, no judg- 
ment can be rendered on the verdict. 

In Bacon’s Ab., title Verdict, letter L, it is said, if part of the 
issue be insensible, the verdict, notwithstanding it is a general one, 
is good; but if part of the issue which is sensible be insufficient in 
Jaw and the verdict be a general one, it is bad. (Ibid, letter M.) If 
a verdict only find part of the issue and be silent as to the residue, 
it is bad even for that part which, if it had stood alone, would have 
been well found; because the jury have failed in their duty, which 
was to find the whole that is in issue. In Clark et al. v. Irwin, (9 
Ohio Rep. 132,) the Court say the verdict in the case below was a 
general one of not guilty. The jury did not pass upon the issues 
joined by two of the defendants. This has heretofore been held a 
sufficient ground for reversing the judgment. (5 Ohio R. 227.) 

By the 13ist section of the practice act, (Swan’s stat. 684,) it is 
provided, “that where there are, in a declaration, several counts, 
any one or more of which shall be defective and the residue good, 
and entire damages are given, the verdict shall be good and effectual 
in law, provided the plaintiff, before the jury retire from the bar, 
apply to the Court to instruct the jury to disregard such defective 
count or counts.” And by the 142d section of the same act, where 
some counts are defective, and a general verdict, the Court may 
render judgment on the good counts. These statutes are not in 
force in this Court, as they have never been adopted by Congress 
or the Court. 

The case in Cowen, above cited, is the only one in point, and 
that considers the finding of the jury for the plaintiff, on a part of the 
counts, is a virtual finding for the defendant on the other counts. 
But the correctness of this rule is doubted when the counts, like the 
declaration under consideration, contain distinct grounds of action. 
In the fifth count the defendant is charged with hindering an arrest 
of the fugitives, by the agents of the wiaintit In the ninth count 
the defendant is charged with having harbored the boy, Andrew, &c. 
by which his services were entirely lost to the plaintiff. Now can 
the Court amend the verdict by entering not guilty on these two 
counts. It is not a formal amendment, though the objection may 
seem to be technical. 

That the jury found the full value for the services of Andrew is 
clear, and yet such finding, it would seem, can only be sustained 
under the ninth count. Damages under the third and fou: th counts 
can only be assessed, for the expenses incurred by the plaintiff in 
the recaption of his slaves, and for the loss of their services, which 
is stated to have been six days in both the counts. If the Court 
then shall enter an abandonment of the ninth count; I cannot see 
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how this verdict can be sustained. Thougi it does not aid the 
plaintiff as the jury have not passed upon it. 

It is said that in an action of tort the Court will seldom, if ever, 

rant a new trial, on account of excessive damages. But the data 
on which the damages were estimated in this case were distinct 
items of expense or loss, estimated by the witnesses in dollars. 
The jury were instructed, if they found for the plaintiff, that there 
was nothing in the case which called fur exemplary damages. So it 
would seem whether the counts not embraced 4 the verdict be 
abandoned or not, that there are great difficulties in sustaining the 
verdict. The damages found are double the sum which, in any 
view the jury could take, under the third and fourth counts, should 
have been given. Under the ninth count, so far as the verdict is 
concerned, it might have been sustained. 

I will take a very concise view of the reasons in arrest of the 
judgment. rs 

It is contended that no action is given tothe master, by the act 
of a except that to recover the penalty of five hundred 
dollars. 

The latter part of the 4th section of the act declares, that if any 
person “shall harbor or conceal a fugitive from labor, after notice 
that he or she was a fugitive from labor, such person shall, for such 
offence, forfeit and pay the sum of five hundred dollars; which pe- 
naltv may be recovered by, and for the benefit of such claimant, by 
action of debt, in any court proper to try the same, saving, more- 
over, to the person claiming such labor or service, his right of action 
for, or on account of the said injuries.” 

Now it must be admitted that on the principles of the common 
law, the plaintiff could not sustain this action. It is founded upon 
the statute, under the constitution. And as itis a statutory remedy, 
it must clearly exist and be strictly pursued. 

The saving of a right of action to the claimant is in the nature 
of a proviso, and to understand it every part of the statute which 
is connected with it must be considered. 

The third section provides the mode of recovering a fugitive 
from labor. The fourth section declares what acts shall constitute 


offences, for either of which the claimant may recover, as a penalty, 


five hundred dollars. 

It is made an offence to obstruct or hinder the claimant, his agent 
or attorney, in arresting the fugitives, or to rescue him after the ar- 
rest. It also subjects an individual to the penalty, who shall harbor 
or conceal the fugitive, after notice that he is a fugitive from labor; 
saving, moreover, to the complainant a right of action for, or on 
account of the said injuries, or either of them. 

The injuries are defined, and the penalty provided; but this pen- 
alty, though given to the claimant, is given asa penalty, and to in- 
demnify him for the injuries received. For these, or any of them, 
a right of action is saved. The form of the action was not saved 
or given, for that existed before, as a means of redress for a wrong 
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done. But it was the ground of action which was saved, notwith- 
standing the penalty inflicted. The statute. under the Constitution, 
defined the rights of the master, and provided a mode by which his 
fugitive slave might be reclaimed. Now, this was a right created 
by the Constitution and the law. Under the institutions of Ohio, 
this right has no other foundation than the Constitution and act of 
ae Congress. But, under these, it is a right, substantive and impor- 
4 ; tant. And, for an obstruction in the exercise of this right, by 
hindering an arrest of the fugitive, by rescuing him, by har- 
boring or concealing him, whereby an injury is done to the master, 
his right of action is saved. The acts prohibited are unlawful, 
because the law punishes them, and saves a right of action to the 
| claimant, for the injury done—the same injury for which the penalty 
RS | may be exacted. ‘This is the plain meaning of the statute. 

The objection that, as no action lay at commo. law for the injury, 
and none being expresslv given by the statute, the action can not 
i be maintained, is wholly unsustainable. The statute creates the 
right, and declares what shall constitute the wrong; and, for the 
redress of every wrong, the common law gives a remedy. It was 
only necessary for the statute to declare, having provided a penalty, 
| that it should not bar a remedy, by action, for the injury done. 

It is alleged, asa reason in arrest of the judgment, * that the third 
and fourth counts of the declaration, on which the verdict is ren- 
dered, are both bad. The third, because it contains no sufficient 
averment of escape or notice; the fourth, because it contains no 
sufficient averment of notice, and does not conclude against the 
. form of the statute.” 
Ni The averments of escape, in both counts, are substantially the 
! same. Jn the third count, after stating the names of the slaves, and 
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ownershi) of the plaintiff, and that, under the laws of Kentucky, 
they were his property, and owed him service, and were held to 
labor, it is stated that they unlawfully, wrongfully and unjustly, 
without the license or consent, and against the will of the plaintiff, 
departed and went away from, and out of the service of the plain- 
tiff, at Boone county, and the State of Kentucky, and came to Ham- 
i ton county, in the State and district aforesaid; yet the said defend- 
H ant, after notice that the said persons were the slaves of the 
plaintiff, and fugitives from labor, but contriving, &c., then and 

a there, to wit: at the county and district aforesaid. eke 
The notice is here sufficiently alleged, and, also, that the colored 
. yersons owed service to the plaintiff, under the laws of Kentucky. 
‘=e It need not to have been averred that they were slaves, &c.; but 
i this, being a stronger language than the act requires, does not vitiite 
the count. There is, however, an important defect in the allega- 
tion, of their escape. The word escape is used in the statute, and 
Hf could, undoubtedly, be most appropriately used in the declaration; 
| ‘but other and equivalent words may answer; and such words, | 
1 think, are found in these counts. Without the license or consent, 
) and against the will of the plaintiff, the slaves departed; and, it is 
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averred, that the defendant had notice, before he harbored them, 
that they were fugitives from labor. But to what place did they 
escape? The words of the act are—* when a person, held to labor 
in any of the Unised States, &c., under the laws thereof, shall escape 
into any of the said States,” &c. Now, the allegation in this count, 
is, that the slaves escaped from Boone county, and the State of 
Kentucky, and came to the defendant, at “ Hamilton county, in the 
State and district aforesaid.”” What State and district aforesaid? 
The grammatical reference is to the State and district !ast above 
named. The State of Ohio is not named in the count; and the 
words, * Hamilton county,” are not a sufficient designation. The 
direct reference then is to the State of Kentucky, which, by the 
law, is a district; and, in this view, there is no escape alledged within 
the statute. 

In the second count, which has been abandoned, the slaves are 
alledged to have departed and went away from the plaintiff, and out 
of his service, at said Boone county, and came to the defendant, at 
“ Hamilton county, in the State of Chio, and the district aforesaid.” 
The first count, which has also been abandoned, being founded on 
the common law for enticing away the slaves, the venue is laid un- 
der a vide licet, “in the district of Ohio, as aforesaid.” There is no 
district of Ohio alledged, to which this allegation could refer, unless 
it be in the title of the count, as a caption to the declaration. 

This action being founded on the statute, great strictness is 
required. A good ground of recovery must be shown, if not in the 
words of the statute, in every material circumstance. And if, in 
the language of the statute, the slaves did not escape from one State, 
where they were. held to labor, into another State, the action can 
not be sustained. The title, as set out, would seem to be defective. 
And this is not cured by averdict. I entertain great doubts whether 
the reference to the preceding counts, as regards the escape, can 
make good the third count. At least, there is great uncertainty 
in the reference. 

A reference to the margin may be sufficient to the venue, but the 
allegation under consideration is a part of the title. The fourth 
count, in this respect, is liable to the same exception as the third. 
But there is another exception taken to the fourth count—* that it 
does not conclude against the form of the statute.” 

Mr. Chitty, 1 Pl. 246, says: “If, however, an offence be created 
by a statute, and a penalty be inflicted, the mere statement of the 
facts constituting the offence will be insufficient, for there must be 
an express reference to the statute, as, by the words, ‘contrary to the 
form of the statute,’ in order that it may appear that the plaintiff 

“grounds his case upon, and intends to bring it within, the statute.” 
In 405 he further remarks: “It is material, in all cases, that the 
offence or act charged to have been committed, or omitted by the 
defendant, appear to have been within the provision of the statute; 
and all circumstances necessary to support the action must be al- 


ledged.” 
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This principle is fully sustained by Mr. Justice Story, in the case 
of Smith v. United States, 1 Gall. 261; and, also, in Sears, Jun. v. 
United States, 1 Gall. 257. He says “the offence charged in the 
declaration, is not alleged to be contrary to the form of any statute. 
The necessity of such averment, in an action founded upon a penal 
statute, is abundantly supported by authority.” 1 Saund. 135, 2. 

These, it is true, were penal actions; or, actions brought to re- 
cover the penalty given in the statute. The same degree of strict- 
ness may not be essential, in an action for damages, under a statute. 
But if the action be founded exclusively upon the statute, and can 
not be maintained at common law, a reference to the statute, as 
showing the right of the plaintiff, it seems to me, is essential. ‘The 
defendant is charged with harboring the slave of the plaintiff, who 
had escaped from his service in Kentucky. But the wrong charged 
is no jegal wrony, except asit is made so by statute; and the fourth 
count does not refer to the statute. The statute is a public one, 
but it is the foundation, and the only foundation, of the plaintiff's 
right. It may not be necessary to adopt the formal conclusion, as 
was held necessary in the above cases, where the action was brought 
for the penalty. But, it seems to me, that the declaration must 
refer to the statute, as an essential part of the plaintiff’s right. 1 
have not had time to look into the authorities extensively on this 
point; but I think from analogy, and the reason of things, the fourth 
count is defective in this particular. aris: 

The constitutionality of the act of Congress is questioned, on 
the ground that the sixth article of the compact, in the Ordinance 
of 1787, for the government of the Northwestern Territory, pro- 
vides “that any person escaping into the Territory, from labor or 
service, is lawfully claimed in any one of the original States, such 
fugitive may be lawfully reclaimed, and conveyed to the person 
claiming his or her labor or service, as aforesaid.” This, it is in- 
sisted, is paramount to the act of Congress, and imposes no obliga- 
tion on this State to deliver up a fugitive from labor, except when 
claimed by a citizen of one of the original States. 

The six articles of this Ordinance are declared to be “a compact 
between the original States, and the people and States in the said 
Territory, and ewer to remain unalterable, unless by common 
consent.” ‘The act of Congress, respecting fugitives from labor, 
does not conflict with the above provision. It does not purport to 
repeal the article; nor to modify it. A new and substantive provi- 
sion is adopted, which carries out the principle of the Ordinance, 
And it extends the right of claimants to the new States. The 
Ordinance does not prohibit this. It is, indeed, carrying out its 
spirit and intention. For it can hardly be supposed that Congress, 
in adopting the Ordinance, could have atenlind to secure rights, in 
_ to claiming fugitives from labor, to the citizens of the origi 

States, which should not be extended to the citizens of all + 
States. I deem it unnecessary to consider this subject at large; 
and I will only say, as there is no repugnancy between the act of 
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Congress and the above article, I do not see how, if the Ordinance 
retains its full force, the act can be unconstitutional, upon the ground 
assumed. 

As a motion for a new trial was first in order, and as the third and 
fourth counts, on which the jury found their verdict, claim only 
compensation for the loss of the services of the slaves for six days, 
and an indemnity for the expenses to which the plaintiff had been 
subjected by the aets.of the defendant, which do not, from the evi- 
dence, exceed six hundred dollars, and, as the verdict rendered was 
for twelve hundred dollars, I feel bound to set aside the verdict. 

In the ninth count, the plaintiff claims for the entire loss of the 
services of Andrew; but as the jury did not find under this count, 
and it has been abandoned, it must be considered, for the purposes 
of this motion, as stricken from the recurd. _ 

A new trial is granted at the costs of the defendant. 
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Letter from Juvcz Burnet te the Editor, on the early Bench and 
Bar of the West. a 


Cincinnati, Sept. 27, 1843. 
Dear Sir:—As far as my memory will enable me to do so, I will 
Mmunicate the information asked for, relating to the bar of the 
thwestern Territory, at the time I joined it in 1796. At that 
time the judicial courts of the territory had been organized about 
six years, and consisted of a general court composed of three 
judges who received from the national treasury a yea:ly salary of 


eight hundred dollars, each. This court held three terms in each” 


year, one at Cincinnati, in March, one at Detroit, in May, and one 
at Marietta, in October. In conjunction with the Governor of the 
territory, these judges were vested with legislative power, re- 
stricted, however, to the adoption of such laws of the original 
States, as were applicable to the condition of the people. Courts 
of Common Pleas, with civil and criminal jurisdiction, had been 
organized at Marietta, Cincinnati and Vincennes; and immediately 
after the surrender, by the British, of the posts of Mackinac, Detroit 
and Maumee, which was in the summer of °96, the Governor estab- 
lished the county of Wayne, and organized a Court of Common 
Pleas at Detroit. ‘These were the only courts in the territory, at 
the period, to which your inquiry relates. The Court of Common 
Pleas was sitting when I arrived at Cincinnati, and I was admitted 
to the bar by Judge Symmes, who was the Chief Justice of the 
territory, on the next day. 

The bar, at that time, consisted of William McMillan, Pennington 
Smith, Thomas Goudy, John S. Wills, Ezra F. Freeman, Daniel 
Symmes, and myself. Ina few months thereafter, Arthur St. Clair, 
Jr. and George W. Burnet, my younger brother, came to Cincin- 
nati, and were admitted to the bar. Prior to the year ’96,a Mr. 
Dunn and a Mr. Darneal had been engaged in the practice at Cin- 
cinnati, but had removed from the territory. Judging from report, 
they were not destitute of talent, but were very dissipated. In 
addition to these, Mr. Frank Taylor, of Masoff county, Kentucky, 
who is still living, an honor to his profession, had been in the habit 
of practising in the courts of Hamilton county, but had declined 
further attendance, before Icame tothe county. Robert F. S| 
ter, of Virginia, had practised in the same courts, but he, also, had 
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retired. The last named gentleman, some years after, settled in 
Lancaster, Fairfield county, and became quite a distinguished man, 
having served in the Legislature and on the bench. 

In October, 1796, Mr. McMillan, Mr. St. Clair, Mr. Symmes, 
and myself attended the General Court at Marietta, where we be- 
came acquainted with Paul Fearing and Return Jonathan Meigs, the 
only members of the bar residing in Washington county, although 
that county, at the time, embraced about an equal half of the area, 
now forming the State of Ohio. Perhaps 1 ought to add, that a 
Canadian lawyer, living in Sandwich, whose name I d» not now 
remember, had been admitted to our bar, and sometimes practised at 
Detroit. 

This short list contains the name of every lawyer, who practised 
in the courts of the territory, prior to the year 1798, being a period 
of nine years after the organization of the territory, and the estab- 
lishment of courts of justice. Occasionally, the courts of the ter- 
‘ritory were honored by the attendance--ef professional men of 
eminence from the adjoining States. In the year 1799 or the year 
following, Henry Clay, of Lexington, was employed by Judge 
Symmes to defend an ejectment, ( Ludiow’s Lessee v. White.) pend- 
ing in Hamilton county, in which was involved an important ques- 
tion. growing out of that clause of the conditions of sale and settle- 
ment of Miami lands, published by Judge Symmes, at Trenton, in 
1787, which subjected each tract to a forfeiture of one-sixth part, 
in default of making certain improvements within the time pre- 
scribed in the conditions. Mr. Clay came to Cincinnati, spent some 
days with us very pleasantly, and argued the cause with his usual 
talent and energy, but fortunately for my client, the merits of the 
case were so decidedly with him, that the jury rendered a verdict 
for the plaintiff, notwithstandi g the efforts of that distinguished 
advocate. ; 

In 1796, our circuit was a very extended one, though it included 
but three counties, Washington, Hamilton, and Wayne. Neverthe- 
less, in December, 1799, Mr. St. Clair and myself attended the 
court at Vincennes, in the county of Knox, witha view of engaging 
in the practice. But the distance, connected with the fact, that the 
docket did not present a prospeet of much lucrative business, in- 
duced us to abandon the project. 

When it is recollected, that the country at that time, and for some 
years thereafter, was destitute of roads, bridges and ferries, and even 
of white inhabitants, after travelling thirty or forty miles from the 
count towns, it might naturally be concluded, that our journies 

wilderness, from court to court, were irksome and un- 
~ Such, however, was not the fact. We took care to 
pro mfortable stores, which we were enabled to transport on 







our horses, with the aid of a pack horse; and our minds were made 
up to endure any thing that might occury ‘The want of bridges and 
ferries rendered the art of swimming an indispensable qualification 
of a good hackney. No man purchased a i 


orse for the saddle, 
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without being first assured that he was a safe swimmer; and when 
mounted on such a steed, he felt himself secure. Generally, our 
parties consisted of four or five, and were, in reality, more like ex- 
cursions for amusement, than journeys of fatigue and distress. In 
the fall of 1800, I performed one of these journeys, alone, on my 
return from the Marietta court. The season had been rainy. The 
water courses were high, and I had to swim many of them. J must 
confess, that | endured more fatigue and anxiety, and was exposed 
to greater: perilson that trip, than on all the others, taken together. 
That these excursions were not looked at with as much dread, 
as might be supposed, may be inferred from the fact, that about 
half the members of the bar, living at Cincinnati, attended the 
General Court, both at Marietta and Detroit. Neither Mr. Symmes, 
Mr. St. Clair, nor myself ever omitted to attend that court, fora 
single term at either of those places, during the continuance of 
the territorial government. 

It was always my opinion, that there was a fair proportion of 

nius and talent among the early members of the bar, whose names 
-have given you. Some of thein, it is true, were uneducated, and 
had to acquire their legal knowledge after they assumed the profes- 
sion. ‘These were not numerous, but were noisy and officious, and 
for some time, were able to procure a considerable amount of prac: 
tice. This may be accounted for, in part, by the fact, that the 
docket contained a large number cf actions for slander, and assault 
and battery, and indictments for larceny, libels, and the like, which, 
generally, originated among the followers of the army, who were 
numerous, consisting of pack-horsemen, bullock-drivers, boatmen, 
and artificers, who were not always very discriminating in the se- 
lection of counsel. The disbursements for the support of the army 
at that time, were heavy, and there were but few persons in the 
country, who did not participate in them, to some extent. Hence, 
money was abundant, and lawsuits of the above description were 
numerous. But as the more immediate object of your letter seems 
to be the character and standing of the individuals, who composed 
the bar of the Northwestern ‘Territory, about the time I came to 
it, 1 proceed to say, that by common consent, Mr. McMillan was 
considered the father of the bar, and he well deserved the appella- 
tion. He was a native of Virginia, possessing ta'ents of a high 
order. His education, though not liberal, was respectable, and it 
was intended to qualify him for the ministry. He believed, how- 
ever, that his talents and disposition were better suited to the bar 
than the pulpit, and accordingly selected the former, to the,great 
of his father, who was a presbyterian of the Scotch Order. 

‘ou are aware, that the ordinance of ’87 gavg us a right to-enter - 
on the second grade of government, so soon as the territory con- 
tained five thousand free male inhabitants, which was ascertained 
to be the fact in 1798; and soon after, Governor St. Clair issued a 
proclamation, calling on the py to elect a convention, in con- 
formity with thesordinance, to nominate candidates for a legislative 
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council, and to serve as the popular branch of the territorial legisla- 
ture. Mr. McMillan was chosen as one of that body, and continued 
in the legislature, till he was elected to succeed Gen. Harrison, as 
our delegate in Congress. In that capacity, he was a member of 
the House of Representatives, in which the memorable contest for 
the Presidency took place, between Mr. Jefferson and Col. Burr; 
and being a personal friend and supporter of the former, he was 
admitted to the confidence of the party, and understood the ar- 
rangements, which caused the contest to terminate as it did. 

Mr. St. Clair was a native of Pennsylvania. He had been well 
educated, and was, moreover, a regular bred lawyer. Immediately 
after he came to Cincinnati, his father appointed him Attorney 
General for the Northwestern Territory; the duties of which office 
he performed acceptably to all concerned, till it was abolished by 
the formation of a State government. His manners were polished, 
his deportment popular, his talents highly respectable, and he sup- 
ported an honorable standing at the bar. He was distinguished for 
great candor, which, it was supposed, he sometimes carried unne- 
cessarily far. In 1799 he was a competitor with Gen. Harrison, 
then Secretary of the Territory, for the appointment of delegate 
to Congress; but failed to succeed by a single vote. Having ac- 
quired an independent fortune, principally by the rise of property, 
he retired from the bar. Unfortunately, he had been intemperate, 
and consequently more liable to be imposed on. His acquaintances, 
taking advantage of this circumstance, and of the natural kindness 
of his disposition, obtained his endorsements to an amount which 
eventually absorbed his estate, and consigned a helpless widow and 
family of children, to poverty and want. 

Pennington Smith was the son of Judge Smith, of the Supreme 
Court of New Jersey. He had been liberally educated, had gone 
through a full course of professional study, and had been admitted 
to the bar in his native State. He was aman of fine personal ap- 
pearance, easy manners, possessed of good talents, and was a 
fluent, pleasant speaker. Had he been a man of regular, steady 
habits, he might, and no doubt, would, have risen to eminence in 
his profession: but the fact was otherwise, and he met a premature 
death, on board a flat-boat, descending the Mississippi, and was 
buried in the sand, on the margin of that mighty river, in the 
summer of ’97. 

Mr. Freeman was a native of Morris county, New Jersey. He 
studied his profession with Col. De Hart, of Morristown, and pos- 
sessed a respectable share of skill in the practical parts of the 
profession. He had a natural flow of humor, with occasional flashes 
‘of wit, which rendered his society rather pleasant than otherwise. 
He was, however, intemperate in his habits, and, on that account 
probably, did not succeed at the bar. Soon after the establishment 
of Wayne county, he removed to Detroit, but ap to get business, 
he repaired to his father’s farm, in the vicinity of Fort Hamilton, 


where he drank himself to death, and was soon forgotten. 
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Mr, Wills was a native of the Old Dominion, where he was edv- 

cated and studied his profession. He came to Cincinnati in 1795, 
and soon after arranged arunaway match with a sprightly, animated 
daughter of Col. Thomas Gibson, a respectable merchant of the 
place, who was then a judge of the Common Pleas, and was after- 
wards auditor of the Territory and of the State. Mr. Wills was 
possessed of lively, animated manners. His talents were respect- 
able, and with a proper application, it appeared to me, that he 
might have sustained himself at the bar; but his mind was unsteady. 
He was not fond of close application; his books were among the 
| least desirable of his companions; he would rather spend a jovial 
Bri hour with a friend, than listen to the tedious story of an ignorant 
By client. Pleasant, good-natured, and generous to the extent of his 
g | means, he could count many friends, but most of them, unfortu- 
of nately, were so circumstanced in life,as to be unable to reciprocate 
Py his acts of generosity. It may be doubted whether he ever refused 
ol to give to a friend in want, though reduced to his last dollar, and 
cag knowing not where he could replace it. Vacillating in his purposes 
lav and pursuits, he seemed unable to follow any object long enough to 
attain it. He lived many years after he removed from Cincinnati, 
sometimes engaged in speculation, and sometimes endeavoring to 
establish himself at the bar. He possessed a heart overflowing 
: with good feeling, and would have relieved the wants of the whole 
community, if he could have commanded the means. Such was the 
character of John S. Wills. 
Mr. Symmes was appointed Clerk of the General Court soon after 
his admission to the bar, and asa matter of course, retired frum the 
practice. When the proposition to petition Congress for liberty to 
establish a State government, became 2 subject of general discus- 
| sion, Mr. Symmes, though formerly of the same political school 
: with myself, came out warmly in favor of the measure, deserting 
his former political associates, and joining those, who ultimately 
succeeded in persuading the people of the Territory to sell their 
birthright for a mess of pottage. By this course, he became a 
leader in the dominant party, and after the establishment of the 
State Government, he was elected to the General Assembly, and 
then appointed a Judge of the Supreme Court of the State. 

Mr. Goudy left the bar about three years after I joined it, having 
acquired some property, which he afterwards lost, by engaging in 
the milling business. After his misfortune, Major Stites, an old 
client, from whom he had received divers fees, remarked to him, by 
way of consolation, that his wealth came by wind and had gone by 
a water. 

Pd My brother was a graduate of Princeton College. He was ad- 

; mitted to the bar.of New Jersey in the fall of 1796, and immediately 
mn after came to the West, and devoted himself to the practice with 
7 great assiduity, till the spring of 1800, when he contracted a violent 

| cold, which settled on his lungs, and terminated his life in a few 
ri months. .He died under a treesby the road-side, on the banks of 
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Paint.creek, on an attempted journey to Marietta. The citizens of 
Chillicothe, on learning the fact, repaired to the place, and removed 
his wife and infant child with his remains to that place, where they 
received every possible manifestation of kindness and respects 
From the talent and industry manifested during that short period, 
it was generally believed that he was destined to rise to the head 
of his profession. Perhaps not one of the early adventurers to this 
country, was more highly esteemed than he was. I am confident 
there was not one, whose premature death could have been more 
deeply lamented. Every thing disclosed by his course and conduct, 
in the short period of his residence with us, was indicative of tal- 
ent. energy, and usefulness. During the season preceding his last 
illness, le wrote and published a series of papers, explanatory of 
the ordinance for the government of the Territory, intended to 
show, among other things, what would be the rights of the people, 
in the public lands, after the formation of their State government 
with the requisite number of sixty thousand souls. ‘The impres- 
sion he left on my mind, must be greatly influenced by personal 
feeling, but taking public opinion expressed at the time, as a guide, 
it may be safely affirmed, that in his death the infant settlements of 
this region, sustained an irreparable loss. 

The character of Mr. Meigs and his claims on the regard of his 
fellow citizens, are too universally known, to require any thin 
from my pen. It will be recollected, that he succeeded Genera 
Putnam, as one of the Judges of the General Court of the Terri- 
tory, and was afterwards Judge of the Supreme Court of Ohio. 
At the commencement of the war of 1812, as Governor of Ohio, 
he manifested great zeal in calling out and equipping the militia of 
the State, and he was generally a zealous, efficient supporter of the 
war. In 1818, he received the appointment of agent of the United 
States to the Cherokee nation, and afterwards filled the office of 
Postmaster General. 

Mr. Fearing was a lawyer of some celebrity. He accompanied 
Gen. Putnam and the pioneers from New England to the Purchase 
of the Ohio Company, in the fall and winter of 1787-8. He set- 
tled on the Ohio river, near to old Fort Harmer, where he made a 
tasty and valuable improvement. He was a member of the Terri- 
torial Legislature, and was appointed by that body to’succeed Mr. 
MeMillan, as the delegate of the Territory to the Congress of the 
United States. He possessed a full share of ambition, was quite 
sensitive on all matters touching his character and standing, and 
was not in the habit of underrating his claims to public attention 
and respect. His ambition, however, was of a laudable character. 
It was to gain honor by deserving it. No man felt a manifestation 
of disrespect more keenly than he, or resented more ee the 
appearance of an insult. His views were elevated; he despised 


every thing having the appearance of meanness, and for many 
years, he was regarded-as one of the most enterprising and useful 
among the pioneers. His habits, however, became dissipated, and 
he soon fell a victim to intemperance. 
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I have now given you the names of all the members of the bar, 
who practised in the territoriaf courts, prior to the year 1797, and 
during that and the succeeding year, which constitute the pericd to 
which your inquiry extends. I have stated a few leading traits of 
their characters, and some of the principal incidents of their lives, 
which is all that can be attempted in the compass of a letter. 

Strange as it may appear, I am and for some years have been, the 
only survivor of the group of professional adventurers to the Ter- 
ritory, anterior to 1798, when it was literally the “far West;” and 
I regret to add, that with the exception of two or three, they have 
al] gone to premature graves, the victims of intemperance. 

Very respectfully, . BURNET. 

T. Waker, Esq. 

















The Jurisdiction of the Court of Common Pleas of Ohio. 









[ By Jounrn R. Swan, President Judge of the Twelfth Judicial Circuit of Ohio.} 


Txosz who are most familiar with this court, will be surprised 
by asummary statement of the extent of its jurisdiction; and it 
is merely as a judicial qarieaiiy that we give a general outline of 
its multifarious powers as a Police and Criminal Court, a Court of 
Chancery, a Common Law Court, an Appellate Court, a Court of 
Errors, a County Commissioners Court, a Court of Exchequer, and 
a Probate and Ecclesiastical Court. 

The Constitution of Ohio provides, that the Courts of Common 
Pleas shall have common law and chancery jurisdiction in all such 
cases as shall be directed by law; and, together with the Judges of 
the Supreme Court, shall have complete criminal jurisdiction, in 
such manner as may be pointed out by law; and shall also have 
jurisdiction of all probate and testamentary matters, granting ad- 
ministration, the appointment of guardians, and such other cases as 
may be prescribed by law. The Constitution also gives to the 
Judges of the Courts of Common Pleas, within their respective 
counties, the same powers with the Judges of the Supreme Court, 
to issue writs of certiorari to justices of the peace, and to cause 
their proceedings to be brought betore them, and the like right and 
justice to be done. The Presidents are, by virtue of their offices, 
made conservators of the peace in their respective circuits; and 
the Associate Judges of the same courts are made conservators of 
the peace in their respective counties. 

nder the statutes of Ohio, this court has original jurisdiction in 
all civil cases, both in law and equity, where the sum or matter in 
dispute exceeds the jurisdiction of justices of the peace. [a] In 
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all civil actions it has, in general, concurrent jurisdiction with jus- 
tices of the peace; but unless the plaintiff obtain judgment for one 
hundred dollars or more, exclusive of costs, he can in general 
recover no costs. [a] It has, by statute, the power to take 
the proof of wills, grant letters testamentary thereon, hear and 
determine all causes of a probate and of testamentary nature; 
appoint guardians for minors, idiots and lunatics, and call such 
“soon and also executors and administrators, to account. It 
as exclusive cognizance of all crimes, offences, and misdemeanors, 
the punishment whereof is not capital; original and concurrent 
jurisdiction with the Supreme Court of all crimes the punishment 
whereof is capital; aud the same power to issue writs of habeas 
corpus cum causa, certiorari, prohibition, supersedeas, habeas cur- 
pus, ne exeat, and remedial and other process, ( writs of error and 
mandamus excepted,) as the Supreme Court. [6] 

This court takes cognizance of dowerand partition [els the redemp- 
tion of land sold for taxes [d]; the determination of cases of insol- 
vency and the granting certificates, &c. to insolvent debtors [e]; 
vacates streets, alleys, town plats, and additions and parts thereof 
[{.f]; supervises and regulates the public economy of counties by its 
ag jurisdiction over county commissioners [g]; vacates and 

ters State roads; vacates, opens, establishes, and alters county 
and township roads, and finds the damages in the premises [h]; re- 
vises the proceedings of justices of the peace, in civil suits, upon 
certiorari and appeal [i]; determines all contested elections of 
sheriffs, coroners, county auditors, county treasurers, county com 
missioners and prosecuting attorneys [7]; removes county sur 
veyors from office for misconduct [4]; grants licenses to auctioneers, 
ferrymen, tavern keepers and pedlars, and fixes the rates of licenses; 
fixes the rate of ferriage [7], and grants licenses to clergymen to 
solemnize marriages. , 

It appoints commissioners of insolvents [m], inspectors of meat, 
flour, &c. [Js directors of new seats of justice [v], examiners of 
school teachers [p], and wreck-masters [q]. 

It supervises the terms and covenants of indentures of appren- 
ticeship of minors, who are too young to choose guardians Els it 
changes the names of persons, towns and villages; and, finally, it 
cuts asunder the ties of marriage, by divorce, ad libitum. 





[a] Stat. 526, sec. 107. 6] Stat. 222, sec. 4. 

ce] Stat. 613. Stat. 924, 

e} Stat. 445. Stat. 940, 941. 

Stat. 207. h] Stat. 802, 803, 805. 

4} Stat. 512 to 516. j| Stat. 315; 80. R. 376. 
k| Stat. 2] Stat. 413, 415. 

m) Stat. 440. n| Stat. 455. 

0} Stat. 847. Stat, 834. 


q} Stat. 847. r] Stat. 432. 
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General Law Reform. 


[By the Eprror.] 


Verboseness.—This signifies, according to Webster, the employ- 
ment of asuperabundance of words; the use of more words than are 
necessary. It is nearly a universal characteristic of law language, 
wheresoever and howsoever used. In this respect, the language 
of merchants furnishes a remarkable contrast. They make their 
documents as short as possi' le, never using a superfluous word. 
Whereas lawyers make theirs as long as possible, by stringing on 
synonymes after tautologies, until the whole vocabulary is ex- 
hausted. The origin of this wide-spread and all-pervading evil is 
cominonly traced to the ancient mode of compensating lawyers, 
according to the number of words, thus offering a direct bribe for 
the utmost prolixity possible. This reason no longer exists to any 
considerable extent, at least in this country; but the abuse continues 
from the force of habit and precedent. You find it, to some degree, 
in all our statutes. | have often tried the experiment of pruning 
them down one quarter, or one third, without detriment to their 
precision. But it is in our pleadings and conveyances, that. this 
abuse is most conspicuous. Here the redundancy is so great, that 
frequently the reduction of four fifths might be made, without the 
slightest injury to perspicuity or precision. Now consider, for a 
moment, the extent of thisevil. ‘Take the single case of a deed for 
conveying land, and from one example measure all. Every deed 
made throughout the Union must be recorded. If litigation arise 
concerning it, one or more copies must be made for this purpose. 
Imagine the immense saving, in this single particular, if all deeds 
were abbreviated as they might be. Then extend the calculation 
so as to embrace all legal documents and proceedings, and you can 
form some adequate idea of the extent of this evil of verboseness. 
But in such matters, example is often more potent than precept. I 
therefore subjoin a fair specimen of professional verboseness, taken 
from the fifteenth chapter of Sterne’s Tristram Shandy. It is an 
extract from the marriage-settlement of Tristram’s parents, the. 
object of which was to secure to his mother the privilege of ac- 
— in London, and which might have been expressed in five 
ines: 


‘The article in my mother’s marriage-settlement is so much more 
fully expressed in the deed itself, than ever I can pretend to do it, 
that it would be barbarity to take it out of the lawyer’s hands:—It 
reads as follows:— 

“And this indenture further witnesseth, That the said Walter 
Shandy, merchant, in consideration of the said intended marriage to 
be had, and, by God’s blessing, to be well and truly solemnised and 
consummated between the said Walter Shandy and Elizabeth Mol- 
lineux aforesaid, and divers other good and valuable causes and 
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considerations him thereunto moving,—doth grant, covenant, — ; 


descend, consent, conclude, bargain and fully agree to and wi 

John Dixon and James Turner, esqrs. the above-named trustees, 
&c. &c.—to wit,—That in case it should hereafter so fall out, 
chance, happen, or otherwise come to pass, That the said Walter 
Shandy, merchant, shall have left off business before the time or 
times that the said Elizabeth Mollineux shall, according to the course 
of nature, or otherwise, have left off bearing and bringing forth chil- 
dren;—and that, in consequence of said Walter Shandy having so 
left off business, he shall in despight, and against the freewill, consent 
and goodliking of the said Elizabeth Mollineux,—make a departu'é 
from the city of London, in order to retire to, and dwell upon, his 
estate at Shandy Hall, in the county of —, or at any other country 
seat, castle, hall, mansion-house, messuage or grange-house, now 
purchased, or hereafter to be purchased, or upon any part or parcel 
thereof;—That then, and as often as the said Elizabeth Mollineux 
shall happen to be enceint with child or chitdren severally and law- 
fully begot, or to be b-gotten, upon the body of the said Elizabeth 
Mollineux, during her said coverture,—he, the said Walter Shandy 
shall, at his own proper costs and charges, and out of his own 
proper monies, upon good and reasonable notice, which is hereby 
agreed to be within six weeks of her the said Elizabeth Molli- 
neux’s full reckoning, or time of supposed or computed delivery,— 
pay, or cause to be paid, the sum of one hundred and twenty 
pounds of good and lawful money to John Dixon or James Ture 
ner, esqrs. or assigns,—upon érust and confidence, and for and 
unto the use and uses, intent, end aud purpose following:—That 
is to say,— That the said sum of one hundred and twenty pounds 
shall be paid into the hands of the said Elizabeth Mo'lineux, or to be 
otherwise applied by them the said trustees, for the well and truly 
hiring of one coach, with able and sufficient horses, to carry and 
convey the body of the said Elizabeth Mollineux, and the child or 
children which she shall be then and there enceint and pregnant 
with,—unto the city of London, and for the further paying and de- 
fraying of all other incidental costs, charges and expenses what- 
soever,—in and about, and for and relating to her said intended 
delivery and lying-in, in the said city or suburbs thereof: And that 
the said Elizabeth Mollineux shall and may, from time to time, and 
at all such time and times as are here covenanted and agreed upon, 
—peaceably and quietly hire the said coach and horses, and have 
free ingress, egress and regress throughout her journey, in and from 
the said coach, according to the tenor, true intent, and meaning of 
these presents, without any let, suit, trouble, disturbance, molesta- 
tion, discharge, hindrance, forfeiture, eviction, vexation, interrup- 
tion, or incumbrance whatsoever:—And that it shall moreover be 
lawful to and for the said Elizabeth Mollineux, from time to time, 
and as oft and often as she shall well and truly be advanced in her 
said pregnancy, to the time heretofore stipulated and agreed upon, 
—to live and reside in such place or places, and in such family or 
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— and with such relations, friends, and other persons within 
said city of London, as she at her own will and pleasure, not- 
withstanding her present coverture, and as if she was a feme sole 
and unmarried,—shall think fit—And this indenture further witnes- 
seth, That for the more effectually carrying of said covenant into 
execution, the said Walter Shandy, merchant, doth hereby grant, 
bargain, sell, release, and confirm unto the said John Dixon and 
James ‘l'urner, esqrs. their heirs, executors, and assigns, in their ac- 
tual possession now being, by virtue of an indenture of bargain and 
sale for a year to them the said John Dixon and James Turner, esqrs. 
by him the said Walter Shandy, merchant, thereof made; which said 
bargain and sale fora year, bears date the day next before the date 
of these presents, and by force and virtue of the statute for transfer- 
ring of uses into possession,—All that the manor and lordship of 
Shandy, in the county of —, with all the rights, members, and ap- 

urtenances thereof; and all and every the messuages, houses, build- 
ings, barns, stables, orchards, gardens, backsides, lofts, crofts, garths, 
cottages, lands, meadows, feedings, pastures, marshes, commons, 
woods, and underwoods, drains, fisheries, waters, and water-courses; 
—together with all rents, reversions, services, annuities, fee-farms, 
knights-fees, views of frankpledge, escheats, reliefs, mines, quarries, 
goods and chattels of felons and fugitives, felons of themselves, and 
put in exigent, deodands, feewarrens, and all other royalties and 
seignories, rights and jurisdictions, privileges and hereditaments 
whatsoever.—And also the advowson, donation, presentation, and 
free disposition of the rectory or parsonage of Shandy aforesaid, 
and all and every the tenths, tythes, aud glebelands—” 

‘In three words—my mother was to lie-in, (if she chose it,) in 
London. 

‘But in order to put a stop to the practice of any unfair play on 
the part of my mother, which a marriage-article of this nature man- 
ifestly opened a door to, and which indeed had never been thought 
of at all, but for my uncle Toby Shandy—a clause was added in 
security of my father, which was this: 

“That in case my mother hereafter should, at any time, put my 
father to the trouble and expense of a London journey, upon false 
cries and tokens,—that, for every such instance, she should forfeit 
all the right and title which the covenant gave her to the next turn, 
—but no more,—and so on, ¢oties quoties, in as effectual a manner, 
as if such covenant had not been made.” 
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[ By the Eprror.) 


American Criminal Trials, by Peleg W. Chandler—Boston, 1841. 
The author states in his preface, that this, his first volume, “may 
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be regarded as an experiment, which, if successful, will dem 


strate that the most important and interesting criminal trials, whié® 


have taken place in this country, may be rendered acceptable to the 
general reader, in the form of abridged narrations, divested of the 
technicalities of legal proceedings.” I hope that the doubt about 
success is already at an end, and that other volumes will soon follow, 
until the field shall be exhausted. I like this getting rid of techni- 
calities. Why should not criminal jurisprudence, which affects all 
so nearly, be made intelligible and interesting to all? The idea, 
though good, is not new. The French had previously exemplified 
and tested it in their Causes Célébres. And where can be found a 
more interesting book? In the book before me, every thing neces- 
sary to the understanding of each case, is told in a an easy, narra- 
tive style. In fact, each trial forms a history by itself. And the 
trials are so selected that the volume presents a more distinct and 
vivid picture of the times, than can be found in any other history. 
They are ten in number, all occurring before the Revolution. I 
must content myself with a bare enumeration now, hoping to 
enrich some future number by selections. 

1. The trial of Anne Hutchinson for sedition and heresy in 1637. 
Would you realize the frightful extent to which religious intolerance 
was pushed among the Pilgrims, or what heroic power of endurance 
there is in a true hearted woman, read this trial. 

2. The trials of the Quakers between 1656 and 1661. Read 
these for the same reasons. Nothing in Martyr history is of more 
thrilling interest. 

3. The trials for Witchcraft in 1692. We can hardly realize that 
such delusion could have existed so near our time. But our ances- 
tors could plead the revered authority of Sir Matthew Hale. The 
most revolting feature in these trials is, the utter disregard of all the 
rules of evidence, without which, indeed, there could have been no 
conviction. 

4. The trial of Thomas Maule for a slanderous publication and 
blasphemy in 1696. Maule was obnoxious as a Quaker, but his 
particular offence was the publication of a book, exposing the 
enormity snd absurdity of the witchcraft trials. He argued his 
own case, and the jury acquitted him against the strongest oppo- 
sition from the Court. 

5. The trial of John Peter Zenger for a libel upon the Governor 
of New Yorkin 1735. Never did a court try harder to procure a 
conviction. ‘The defence was conducted by Andrew Hamilton, of 
Philadelphia, and seldom has an advocate achieved such a triumph. 
Zenger was acquitted with acclamation, and Hamilton’s departure 
from the court house was an ovation. His speech is reported at 
length, and is a master-piece. 

6. The New York Negro Plot, tried in 1741. A rumor had got 
about that the negro slaves had formed a conspiracy to burn the city 
and murder the inhabitants. A panic seized upon the whole:popu- 
lation. More than one hundred persons, white and black, were 
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; eerie The whole bar appeared against them, not one for them, 

nviction was a matter of course. Many were executed, some 
by hanging, others by burning. The whole was then found to be a 
delusion. 

7. Trial of Jacob Leisler for high treason in 1691. Leisler 
headed a party in favor of William and Mary. Being unsuccessful, 
he was tried and condemned. The Governor resolved to hear the 
pleasure of the King before signing his death warrant. The ene- 
mies of Leisler made the Governor drunk, he signed the death 
warrant, and Leisler was executed. When the King’s pleasure was 
known, the attainder was reversed, and his property restored to his 
family. 

8. Trial of Nicholas Bayard for high treason in 1702, Bayard 
had procured the passage of the law under which Leisler was con- 
victed. When the Leisler party obtained the ascendant, the chalice 
was commended to his own lips. He was tried and convicted, but 
reprieved until quicter times,and then pardoned. The defence was 
conducted with great ability, but the court had prejudged the casey 
and actually constrained the jury, after nearly three days, to con- 
vict the prisoner. 

9. Trial of Nicholas Corbett and others for murder on the high 
seas, in 1769. ‘These men refused to be impressed, and after warn- 
ing the officer, took his life. Becoming drunk after their success, 
they were arrested, taken into port and tried for murder. Adams 
and Otis defended them. They were acquitted on the ground that 
the officer had no special warrant. 

10. Trial of the British soldiers for murder, in 1770. This was 
the famous Boston Massacre. Its history is too well known to 
need a word of comment. Never did prejudice run higher against 
the accused. Adams and Quincy had the courage to defend them. 
Their speeches are of the the most thrilling interest. All were 
acquitted by the jury without leaving the box. 

A Treatise on the Law of Evidence, by SimonGreenleaf, L. L. D., 
Royall Professor of Law in Harvard University, Boston, 1842.—I 
do not prupose to write a critical notice of this work, of which the 
first volume has been for some time published; but simply to call to 
it the attention of the lawyers of the West. And I begin by ex- 

ressing the opinion, that it is the best American Law Book which 
ses yet appeared. I will even go further, and say that, with the 
single exception of Stephen on Pleading, it is, in my opinion, the 
best Law Book which has appeared in the English language, since 
the time of Blackstone, I am aware that this is very strong lan- 
guage, and I intend it so to be. A good book is one of the best of 
all good things. And this is especially true of a good law book, 
because we have so many bad ones. In no department of science 
is there so general a want of method and condensation. Mr. 
Greenleaf has avoided both these evils. His method is admirably 
clear; and by withstanding the besetting sin of frequent and long 
quotations, he has crowded as much real matter into his first volume 
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as we ordinarily find in three. The treatise is to be completed in 
another volume, now in press, in which the rules of evidence are 
applied to particular issues; and should it equal the first, I venture 
to predict, that this treatise will very soon supersede all others, in 
this country. 

The Law Reporter.—This isa monthly periodical published at Bos- 
ton, by Bradbury, Soden & Co., and edited by P. W. Chandler. It 
was commenced in 1838, and has been constantly growing in public 
estimation, up to the present moment, when it has entered upon the 
sixth volume. The editor is exceedingly well quallified for the task 
he has undertaken; the numbers always appear punctually; and I 
do not know of a publication more useful to the profession. I have 
been a subscriber for it from the beginning, and it has more than once 
happened to me, in my practice, to have the decision of a case turn 
upon authorities contained in the last received number of the Law 
Reporter. In fact, it will be, to a considerable extent, the model 
for the conduct of this Journal, while under my supervision. The 
fifth volume is particularly valuable, as containiug most of the deci 
sions made under the late Bankrupt law. ‘The price is $3 per an- 
nnm, payable in advance. 

The American Law Magazine.—This is a quarterly periodical, 

ublished in Philadelphia, by T. and J. W. Johnson. By whom it 
is edited does not appear. It was commenced in April, 1843, and 
only two numbers have yet appeared. It is a worthy successor of 
the American Jurist, which was for many yeaas published in Bos- 
ton. It does not propose to furnish original reports, like the Law 
Reporter, but substitutes essays in their place. For example, the 
second number contains essays on the Life of Chief Justice Mar- 
shall, on Post-Nuptial settlements, on the Security of Private 
Property, and on Habeas Corpus. Under the head of Jurispru- 
dence, it contains a digest of the most recent English and American 
cases. Its other departments are, Critical Notices, Legal Intelli- 
gence, and a Quarterly List of new publications. This statement 
sufficiently explains the design of the work. I shall only add that 
the essays are written with great learning, and the other matter 
appears to be prepared with much care. The price is $5 per 
annum. 

The Law Library.—This work, though published periodically, is 
in fact a reprint of foreign law books, for the purpose of affording 
them at amuch reduced price. The profession derive great benefit 
from such an undertaking. The Law Library is published monthly 
at Philadelphia, under the editorship of Thomas J. Wharton, at $10 
per annum. 

Peters’ Reports, Volume 17.+-This volume contains the same de- 
cisions as the first of Howard, from which selections were given 
in the preceding number. Mr. Peters was the official Reporter of 
the Supreme Court of the United States, during the time embraced 
in his first sixteen volumes. At the last term he was superseded by 
the appointment of Mr. Howard. It appears from his preface, that 
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only seven of the nine judges were present, four of whom con 
curred in the change; and that if the other two had been present, 
no change would have been made. Under these circumstances, 
Mr. Peters proposes to carry on an opposition to Mr. Howard, on 
his own hook. If the result should be to make these reports better 
and cheaper, I shall not regret it; for a change in both these respects 
has been loudly called for. And from present appearances such is 
likely to be the fact. This unofficial volume ts not only an im- 
provement upon its predecessors, but is much superior to its official 
rival. Both are small from the paucity of matter at the last term; 
and both are eked out by a list of all the cases heretofore decided. 
But Mr. Peters has not, like Mr. Howard, resorted to the pitiful 
device of publishing the cases dismissed on motion, or atlirmed by 
adivided court. I think, too, that in the statement of the points de- 
cided, and of the facts of the case, as well as in the preparation of 
the index, Mr. Peters has the advantage. I say this because truth 
requires it. My inclination would be towards the official reporter, 
simply as such; and I trust he will improve by experience, particu- 
larly if he has the spur of competition. 





Selections from the ov volume of Story’s Reports, containing the 
decisions of Mr. Justice Story in the Circuit Court of the United 
States for the First Circuit, in the years 1839 to 1841. 


[This volume forms the eleventh in the series of Reports of Judge Story’s dec- 
sions; there being two volumes by Gallison, five by Mason, and three by Sumner. 
The present accomplished reporter is a son of the learned Judge. ] 


Copyright.—Any compilation may be the subject of a copyright, 
provided the plan, arrangement and combination of the materials 
be new. Gray v. Russell, 11. 

The author of an edition of Adams’ Latin Grammar made cer- 
tain additions and alterations in that work, and also prepared notes 
to it, which the author of a suqsequent edition of the same work 
adopted. Held, that smch adoption was an infringement of copy- 
right, inasmuch as the notes, though not new, hadnever before been 
collected and and embodied. Ibid. 

Equity.—Although courts of equity may afford relief against the 
defective execution of a power created by a party, yet they cannot 
afford relief against the defective execution of a power created by 
law. Nor can they dispense with all the necessary formalities; yet 
there may be exceptions to this rule. Bright v. Boyd, 478. 

The defendant in equity is bound to answer in direct and une- 
quivocal terms, as to the state of his mind, as to every fact stated 
in the bill to which he is interrogated; either that he does believe 
the matter enquired of; or that he can not form any belief, or has 
none, concerning it; and, according as the answer may be, he must 
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state that he calls on the plaintiff for proof, or that he admits the 
particular fact, or that he waives all controversy concerning it. 


Brooks v. Byam, 296. 


The rule in equity is, that an answer, responsive to the allegations 
and charges made in the bill, and containing clear and positive de- 
nials thereof, must prevail, unless it is overcome by the testimony 


of two witnesses, or by one 


witness and other attendant circum- 


stances, supplying the want of another witness. Daniell v. Mitch. 


ell, 172. 


A bargain founded upon material misrepresentations of matters 
of fact, even though they were inadvertently made through the 
mutual mistake of the parties, or by the mistake of the grantors 
alone, will be annulled in equity. bid. 


Evidence.—Where a party 


is charged with fraud in a particular 


transaction, evidence may be offered of previous fraudulent trans- 
actions between him and third persons. And whenever the intent 
or guilty knowledge of a party is material-te the issue of the case, 
collateral facts, tending to estab'ish such intent or knowledge, are 
proper evidence. Bottomley v. United States, 135. 

Parol evidence is admissible in all cases to establish fraud. Ibid. 

Guarauty.—Upon a guaranty for future advances it is the duty 
of the party making the advances to give notice to the guarantor of 
his acceptance thereof, and his consent to act under the guaranty, 
and to make the advances. But this doctrine does not apply where 
the agreement to accept is contemporaneous with the guaranty. 


Wildes v. Savage, 22. 


If after the credit has expired and the amount become due, a de- 
mand be made upon the debtor, and there be a default of payment, 
notice thereof must be given to the guarantor within a reasonable 
time. But a demand is not necessary if the debtor be insolvent at 
the time of the maturity of the bill. bid. 

Insurance.—A policy of insurance is not divisible, so as to be 


good in part and bad in part. 


If, at its inception, it is founded in 


any illegality, in which one only of the owners: participated, it is 


utterly void as to all. Clark 


v. Protection Ins. Co., 109. 


When a loss occurs by an accidental collision witha foreign ves- 
sel, which by the law of the country where it takes place, is to be 
borne and apportioned between the vessels, as being by inevitable 
casualty, itis not by our law deemed a general average. Peters v. 


Warren Ins. Co., 493. 
A misrepresentation of a 


through mistake or design, avoids a policy of insurance under- 


written on the faith thereof. 


material fact, whether it be made 


S-— 


Carpenter v. American Ins. Co., 572% 


The knowledge and consent of the principal is not necessary to 
make sucha misrepresentation by an agent fatal to the policy. Jb. 
Jurisdiction.— Where a bill in equity was brought against several 
individuals, averring that all of them were citizens of Massachusetts, 
and two of the defendants put in a plea, averring that their co- 
defendant was not a citizen of Massachusetts, it was held, that the 
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right to contradict this averment in the bill in this respect, and thus 
to oust the jurisdiction of the Court, was a personal privilege of 
that co-defendant, of which he alone was entitled to avail himself. 
Harrison v. Uran, 64. 

Lien.—No lien attaches upon a domestic vessel for work and 
labor done and performed on her, except by statute. Read v. The 
Hull of a new brig, 244. 

Partnership.—A partnership as to third persons, may arise by 
mere operation of law, and without the intention of the several pars 
ties thereto; but the actual intention of the parties will alone con- 
stitute a partnership as be:ween themselves. Hazard v. Hazard, 
371. 

Patents.—An imperfect and incomplete invention, resting on 
mere theory, or intellectual notion, or in uncertain experiments, 
and not actually reduced to practice, and embodied in some distinct 
machinery, apparatus, manufacture, or composition of matter, is not 
patentable under the laws of the United States. He is the first 
inventor, in the sense of the Patent Act of the United States, and 
entitled to a patent for his invention, who has first perfected and 


adapted the same to use; and until the invention is so perfected and. 


adapted to use it is not patentable. Reed v. Cutter, 590. 

Penalty.—Every statute imposing a penalty, imports a prohibi- 
- and makes the prohibited act illegal. Clark v. Protection Ins. 

0.. 109. 

Pleading.— Whenever a contract or obligation, under seal, is void 
ab inilio, the general plea of non est factum is proper. Where it is 
merely voidable, a special plea, setting forth the special circum- 
stances, is necessary. Botlomleyv. United States, 135. 

Salvage.—The maritime policy is to make a liberal allowance in 
salvage cases. The highest compensatiun, which is ordinarily al- 
lowed in the most meritorious cases is one moiety, and that is rarely 
given. ‘There are some exceptions, as where the property saved 
is very considerable, and the danger and difficulty of the service so 
great as to require an extraordinary compensation. Bearse v. 340 


Pigs of copper, 314. 





American Reports.—A list of American Reports in the order of the 
Several Courts and States. 
This list is taken, with some alterations, from a catalogue of Law Books issued 
in 1843, by Messrs. Lirrte & Brown, of Boston, whom, from long personal acquaint- 


ance, I can confidently recommend to all persons wishing to purchase Law Books. I 
trust that the publication of the list in this Journal, will be acceptable to its readers. 


Ep. ] 
UNITED STATES. 


1. Supreme Court. 
Datuas’s Reports; From August term, 1790, to August termy 
8100. 4 vols. 
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Crancn’s Reports. From 1800 to February term, 1815. 9 vols. 

Wuearton’r Reports. From February term, 1816, to January 
term, 1627, inclusive. 12 vols. 

Perers’s Reports. From 1827 to 1843. 17 vols. 

Prrers’s Condensed Reports of Cases in the Supreme Court of 
the United States. 6 vols. 

Howarn’s Reports. From 1843. 1 vol. 


9, Circuit Court.—First Circuit. 


Gauutson’s Reports. From 1812to 1815,inclusive. 2 vols. 
Mason’s Reports. From 1816 to 1830, inclusive. 5 vols. 
Sumner’s Reports. From 1830 to 1839. 3 vols. 

Storr’s Reports. From 1839 to 1841. 1 vol. 


Second Circuit. 
Parne’s Reports. From 1810 to 1827. 1 vol. 


Third Circuit. ~~ 


Dattas’s Reports. [The 2d, 3d and 4th volumes contain cases 
decided in this Court, from April term, 1792, to October tern, 1806, 
inclusive. ] 

Wasuineton’s C. C. Reports. From 1803 to 1827. 4 vols. 

Prters’s C.C. Reports. From 1803 to 1818. 1 vol. 

Batvwin’s Reports. From October term, 1829, to April term, 
1833, inclusive. 1 vol. 

Wattacer’s Reports, include the cases of May sessions, 1801. 
1 vol. 


Fourth Circuit. 


Brocxensrovucn’s Reports of Marshall’s Decisions. From 1802 
to 1832. 2vols. 


Seventh Circuit. 
McLean’s Reports. From 1829 to 1843. 2 vols. 


3. District Courts.—District of Maine. 
Wanre’s Reperts. From 1822 to 1839. 1 vol. 
District of New York. 
Van Ness’s Reports. 1 vol. 
District of Pennsylvania. 
Perer’s Admiralty Decisions. From 1792 to 1807. 2 vols. 
Eastern District of Pennsylvania. 


Gipin’s Reports. From November term, 1828, to February 
term, 1836, inclusive. 1 vol. 


District of South Carolina. 
Brxr’s Admiralty Reports. From 1792 to 1805, 1 vol. 
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STATE REPORTS. 


Maine. 
Greentear’s Reports. From 1820to 1832. 9 vols. 
Farrriziv’s Reports. From 1833 to 1835. 3 vols. 
Sueptey’s Reports. From April term, 1836, to June term, 1841. 


6 vols. 
Appteton’s Reports. From 1841. 1 vol. 


New Hampshire. 
New Hampsuire Reports. From 1816 to 1843. 9 vols, 


Vermont. 


N. Curpman’s Reports. From 1789 to 1791. 1 vol. 
Ty.er’s Reports. From 1801 to 1803. 2 vols. 
Brarton’s Reports. From 1815 to 1819. 1 vol. 

D. Cuirman’s Reports. From 1789 to 1825. 2 vols. 
Aixen’s Reports. For 1826 and 1827. 2 vols. 
Vermont Reports. From 1876 to 1837. 9 vols. 
Sxaw’s Reports. From 1837 to 1839. 2 vols. 
Weston’s Reports. From 1839 to 1840. 1 vol. 


Massachusetts. 


MassacuuseTt’s Reports. From 1804 to 1822. 17 vols. 
Picxerine’s Reports. From 1822 to 1840. 24 vols. 
Mercatr’s Reports. From 1840 to 1842. 3 vols. 


Connecticut. 


Kirsy’s Reports. From 1785 to 1788. 1 vol. 

Root’s Reports. From 1789 to 1798. 2 vols. 

Day’s Reports. From 1802 to 1810. 5vols. 

Connecticut Reports. By Thomas Day. From June, 1814, to 
the present time. 14 vols. 


New York. 


Coteman’s Cases. From 1794 to 1800. 1 vol. 

Corteman and Caine’s Cases. From 1794 to 1805. 1 vol. 
Caines’s Reports. From 1803 to 1805. 3 vols. 

Caines’s Cases. For 1804 and 1805. 2 vols. 

Jounson’s Cases, 1799 to 1803. 3 vols. 

Jounson’s Reports. From 1806 to 1823. 20 vols. 
Jounson’s Chancery Reports. From 1814 to 1823. 7 vols. 
Cowen’s Reports. From 1823 to 1828. 9 vols. 

Wenpetw’s Reports. From 1828 to 1841. 26 vols, 
Horrman’s Reports. From 1839 to 1840. 1 vol. 

Hiw’s Reports. From 1841 to 1843. 4 vols. 
Wuitttesey’s Chancery Reports. From to - I1vol. 
Hopxin’s Chancery Reports. From 1823 to 1826. 1 vol. 
Paicr’s Chancery Reports. From 1828 to 1843. 9 vols. 
Yeates’s Select Cases. Published in 1811. 1 vol. 
Antxon’s Nisi Prius Cases. From 1808 to 1818. 1 vol. 
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Rocer’s New York City Hall Recorder. From 1816 to 1821. 
6 vols. 

Wuee ter’s Criminal Cases. 3 vols. 

Hatt’s Reports for the years 1828 and 1829. 2 vols. 

Epwarv’s Chancery Reports, From 1831 to 1842. 3 vols. 


New Jersey. 


Coxe’s Reports. From 1790 to 1795. 1 vol. 
Pennincron’s Reports. From 1806 to 1813. 2 vols. 
Sournuarp’s Reports. From 1816 to 1820. 2 vols. 
Hatstep’s Reports. From 1821 to 1831. 7 vols. 
Green’s Reports. From 1831 to 1836. 3 vols. 

Green’s Chancery Reports. From 1838 to 1841. 1 vol. 
Harrison’s Reports. From 1837 to 1842. 3 vols. 


Pennsylvania. 


Daxwas’s Reports. 4 vols. From 1754 to 1806. 

Appison’s Reports. From 1791 to 1799. 1 vol. 

Yeate’s Reports. From 1791 to 1808. 4 vols. 

Binney’s Reports. From 1799to1814._ 6 vols. 

Serceant’s and Raw e’s Reports. From 1818 to 1829. 17 vols. 
Raw v’s Reports. From 1828 to 1835. 5 vols. 

Wuarton’s Reports. From 1835 to 1841. 6 vols. 
Pennsytvania Reports. From 1829 to 1832. 3 vols. 

Wart’s Reports. From 1832 to 1840. 10 vols. 

Browne’s Reports. From 1806 to 1814. 2vols. 

Mixes’s Reports. From 1835 to 1840. 2 vols. 

AsumEAv’s Reports. From 1808 to 1841. 2 vols. 

Warr’s and Serceant’s Reports. From 1841 to 1842. §& vols« 


Delaware. 
Harrincton’s Reports. From 1832 to 1839. 2 vols. 


Maryland. 


Harris and McHenry’s Reports. From 1700 to 1799. 4 vols. 
Harris and Jounson. From 1800 to 1826. 7 vols. 

Harris andGmuw From 1826 to 1829. 2 vols. 

Git and Jounson. From 1829 to 1840. 10 vols. 

Bianp’s Chancery Reports. From 1811 to 1830. 2 vols. 


Virginia. 
Wyrue’s Chancery Reports. From 1700to 1795. 1 vol. 
WasuineTon’s Reports. From 1790 to 1796. 2 vols. 
Catx’s Reports. From 1790 to 1818. 6 vols. 
Hennine and Munrorn’s Reports. From 1806to 1809. 4 volse 
Monrorv’s Reports. From 1810 to 1820. 6 vols. 


Giumer’s — During 1820 and 1821. 1 vol. 
Ranpotpn’s Reports. From 1821 to 1828. 6 vols. 


Lricu’s Reports. From 1829 to 1839. 9 vols. 
Jerrerson’s Reports. From 1730 to 1772. 14 vol« 
11 
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Virernia Cases. From 1789 to 1826. 2vols. 
North Carolina. 


Martin’s Reports. 1 vol. 
Harwoon’s Reports. From 1789 to 1806. 2 vols. 


Tartor’s Reports. From 1789 to 1802. 1 vol. 

Norrn Carotina Term Reports. From 1816 to 1818. 1 vol. 

ConrereNnce Reports, by Cameron and Norwood. From 1800 to 
1804. 1 vol. 

Mourruey’s Reports. From 1804 to 1819. 3 vols. 

Carotina Law Repository. From 1813 to 1816. 2 vols. 

Hawks’s Reports. From 1820 to 1826. 4 vols. 

Deverevx’s Reports. From 1826 to 1834. 4 vols. 

Deverevx’s Equity Reports. From 1826 to 1834. 2 vols. 

Deverrvux’s & Barrte’s Reports. From 1834 to 1840. 4 vols. 
3d and 4th vols. bound in one. 

Devereux & Batt e’s Equity Reports. From 1834 to 1840. 3 
vols. 

Ireveti’s Law Reports: From 1840 to 1841. 1 vol. 

IrnEpELL’s Equity Reports. From 1840 to 1841. 1 vol. 


South Carolina. 


Bay’s Reports: From 1783 to 1804. 2 vols. 

Dessaussure'’s Equity Reports. From the revolution to 1813. 
4 vols. 

Sours Carona Reports. From 1812to 1816. 2 vols. 

ConstitutTionat Court Reports, For the year 1817. 2 vols. 

Norr & McCorn’s Reports. From 1817 to 1820. 2vols. 

ConstituTionaL Reports. From 1812 to 1816. 2 vols. 

ConstitutionaL Reports. N.S. For 1817 and 1818. 2 vols. 

Harper’s Reports. For 1823 and 1824. 1 vol. 

Harper’s Equity Reports. 1824. 1 vol. 

McCorn’s Reports. From 1820 to 1828. 4 vols. 

McCorn’s Chancery Reports. From 1825 to 1827. 2 vols. 

Baitey’s Reports. From 1828 to 1832, 2 vols. 

Hitt’s Reports. From 1833 to1835. 2 vols. 

Hint’s Chancery Reports. 2 vols. 

Ricr’s Reports. From 1838 to 1839. 1 vol. 

Ricr’s Chancery Reports. From 1838 to 1839. 1 vol. 

Brevarv’s Reports. From 1793 to1816. 3 vols. 

Ritey’s Chancery Cases. From 1836 to 1837. 1 vol. 

Rirey’s Law Cases. 1836 to 1837. 1 vol. 

Curvrs’s Report. From 1839 to 1840. 1 vol. 


Georgia. 


Cuartton’s (T. U. P.) Reports. Cases decided previous to 1810. 


f vol. 
Cuartton’s (R. M.) Reports. From 1811 to 1837. 1 vol. 


Duptry’s Reports. From 1821 to 1833. 1 vol. 
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Alabama. 
Avasama Reports. From 1820 to 1826. 1 vol. 
Strewart’s Reports. From 1827 to 1831. 3 vols. 
Stewart and Porrsr’s Reports. From 1831 to 1834. 
Porter’s Reports. From 1834 to 1839. 9 vols. 
Avasama Reports. New series. From 1840 to 1842. 


Louisiana. 
Martin’s Reports. From 1809 to 1823. 12 vols. 
Martin’s Reports, N.S. From 1823 to 1830. 8 vols. 
Louisiana Reports. From 1830 to 1840, 16 vols. 
Mississippi. 
Watxer’s Reports. From 1818 to 1832. 1 vol. 
Howarv’s Reports. From 1834 to 1842. 6 vols. 


Tennessee. 


Overton’s Tennessee Reports. From 1791 to 1815. 2 vols, 
Cooxe’s Reports. From 1811 to 1814. 1 vol. 

Herrwoop’s Reports. From 1816 to 1818. 3 vols. 

Pecx’s Reports. From 1822 to 1824. 1 vol. 

Martin & Yercer’s Reports. From 1825 to 1828. 1 vol, 
Yercer’s Reports. From 1832 to 1837. 10 vols. 

Mrics’s Reports. From 1838 to 1839. 1 vol. 

Hompurey’s Reports. From 1839 to 1841. 2 vols, 


Kentucky. 
Hueues’s Reports. From 1785 to 1801. 1 vol. 
Kentucky Decisions. From 1801 to 1805. 1 vol. 
Haroin’s Reports. From 1805 to 1808. 1 vol. 
Brss’s Reports. From 1808 to 1817. 4 vols. 
Marsuatv’s (A. K.) Reports. From 1817 to 1821. 3 vols. 
Litrev’s Reports. From 1822 to1824. 5 vols. 
Littrex’s Select Cases. From 1795to 1821. 1 vol. 
Monror’s Reports. From 1824 to 1828. 7 vols. 
Marsuatv’s (J. J.) Reports. From 1829 to 1832. 7 vols. 
Dana’s Reports. From 1833 to 1840. 9 vols. 


Ohio. 


Hammonn’s Ohio Reports. From 1821 to 1839. 9 vols. 
Wraicut’s Reports. From 1831 to 1834. 1 vol. 

Wicox’s Reports. From 1840to 1841. 1 vol, 

Sranton’s Reports. From 1842. 1 vol. 

Tappan’s Reports of Casesin Com. Pleas. From 1816. 1 vol. 


Indiana. 
Buiacxrorp’s Reports. From 1817, to 1838, inclusive. 4 vols. 


Illinois. 


Breese’s Reports. From 1819 to 1830. 1 vol. 
Scammon’s Reports. From 1832 to 1840. 2 vols. 
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Missouri. 
Missouri Reports. From 1821 to 1840. 6 vols. 


Arkansas. 
Pixr’s Reports, From 1837 to 1840. 2 vols. 





Law Scuoots. 


The Law Department of the Indiana University, at Bloomington: 
This is under the charge of the Hon. Davin M’Dona to, Professor o 
Law, who has furnished the Editor with the following statement: 

In establishing this department, it is the design of the Board of 
Trustees to build up a Law School that will furnish to gentlemen 
intended for the bar, a complete course of legal education. But as 
time and experience are necessary in order to establish such an 
institution upon a firm basis, and to give it such a character as will 
insure its success, it has been deemed advisable to adopt a merely 
temporary arrangement for the present year. Accordingly the 
next session of the Law School will commence on the first Monday 
of December, and will continue for three months; after which time, 
the Board will establish such permanent regulations, as the success 
and utility of the department may seem to require. 

It is intended that the course of study shall occupy four sessions. 
The students will be divided intu two classes—the Junior and the 
Senior. It is desirable that all students commence with the Junior 
Class. Those, however, who have elsewhere made sufficient pro- 

ress in the study of the law, may, if they prefer it, be at once ad- 
mitted to the Senior Class. And gentlemen, not wishing to study 
law as a profession, may enter the Junior Class for instruction in 
that part of the course, which relates to International, Constitu- 
tional and Commercial law. 

The text-books of the Junior Class are Blackstone’s Commenta- 
ries, Story’s Commentaries on the Constitution, Chitty on Con- 
tracts, Stephen on Pleading, and Kent’s Commentaries; those of the 
Senior Class are Kent’s Commentaries, Chitty on Bills, Chitty’s 
Pleading, Starkie’s Evidence, Story’s Equity Jurisprudence, and 
Story’s Equity Pleading. Students must furnish themselves with 
text books; but those who enter the Junior Class will not need the 
books of the Senior, till the end of the first year. 

Besides daily examinations on the text-books, the Professor will 
deliver a course of lectures embracing the various branches of In- 
ternational and Constitutional law, Common law, and Equity Juris- 
prudence. He will hold a moot court once a week, in which the 
students will be exercised in drawing pleadings, and arguing legal 

uestions and law cases previously given out; and on each of which 
he will afterwards deliver an opinion, as well on the questions of 
law involved, as on the manner of the arguments. 
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Persons applying for admission into the department must produce 
satisfactory testimonials of good moral character. 

Students, when deemed qualified for graduation, will receive 
diplomas, under the direction of the Board of Trustees. 

Tuition fee $15 per session. Boarding $1 to 2,50 per week. 


The Law Department of Yale College, at New Haven, Connec- 
ticut.—The following statement has been furnished to the Editor: 

This Department is under the direction of the Hon. Dav Dac- 
eETT, LL. D, late Chief Justice of the Supreme Court of Connec- 
ticut, and Professor of Law; and the Hon. Samvet J. Hircucock, 
LL. D., Judge of the New Haven City Court; and Isaac H. Town- 
sEND, Esq., Attorney and Counsellor at Law. 

There are two courses of instruction and study in the School, 
one called the professional course, and the other called the general 
course. The object of the professional course is to give a thorough 
legal education to those gentlemen who propose to enter the Pro- 
fession of Law. ‘The design of the general course is, more partic- 
ularly, to communicate appropriate information to those who wish 
to attend to Jurisprudence as a branch of liberal knowledge. A 
course with special reference to mercantile law is introduced as often 
as any class requests it. 

I. Tue Proressionat Course. 

The students are required to peruse the most important element- 
ary treatises and are daily examined on the author they are reading, 
and receive at the same time explanations and illustrations of the 
subject they are studying. ‘The school is divided into three read- 
ing classes. Each class is daily employed upon a lesson in the Class 
Book, and is separately examined, and every student can read in 
one or more of the three classes, as he finds himself able and inclined 
to perform the requisite labor. Courses of Lectures are delivered 
by the Instructors, on all the titles and subjects of Common and 
Statute Law, and of Equity. Three exercises, consisting of Lec- 
tures or Examinations of one hour each, are daily given by the 
Instructors, and at all of them each of the pupils is permitted to 
attend. A moot court is held once a week or oftener, which em- 
ploys the students in drawing pleadings, and investigating and 
arguing questions of law. The students are called upon, from time 
to time, to draw declarations, pleadings, contracts, and other instru- 
ments connected with the practice of law, and to do the most im- 
portant duties of an attorney’s clerk. ‘They are occasionally 
required to write disquisitions on some topic of law, and collect the 
authorities to support their opinions. ‘The students are furnished 
with the use of the elementary books, and have access, at all times, 
to the College libraries, and to a law library, comprising every 
important work, both ancient and modern. ‘The law library con- 
tains the revised Statutes, the Reports and the Digests of all the 
States in the Union. 

The course of study occupies two years, allowing eight weeks 
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vacation each year. ‘The months of May and September are al- 
lotted for vacations. ‘There is also a recess of about two weeks 
near the first of January in each year. The terms for tuition, with 
constant use of text books, and ordinary use of the library, are as 
follows, payable in advance. For the whole course of two years, 
one hundred and fifty dollars. For one year, eighty dollars. For 
less than one year, ten dollars a month. For more than one year, 
and less than two years, seven dollars a month after the first year. 

The degree of Bachelor of Laws will be conferred by the Presi- 
dent and Fellows, on liberally educated students who have been 
members of the Department eighteen months, and have complied 
with the regulations of the institution, and passed a satisfactory 
examination. ‘Those not liberally educated, will be graduated upon 
similar conditions, after two years’ membership; and members of 
the Bar, after one year’s membership subsequent to their admission 
to the Bar. 

II. Tue Generar Course. 

This course consists of Jectures and studies on the most impor- 
tantsubjects of jurisprudence. It commences on the third Monday 
of October in each year, and continues six months, with two exer- 
cises each week, An additional course will be commenced at any 
other season, if a class of not less than twenty members shall be 
formed for the purpose. The additional course will either embrace 
the same exercises with the general course, or will be principally 
directed to Mercantile law, as the class formed for the course shall 
prefer. 

The terms are twenty dollars for the whole course, payable in 
advance; and five dollars a month for any less time. The profes- 
sional students will have the privilege of attending the general 
course, and also any additional course, at pleasure, without extra 
charge. 

New Haven, Sept. 1st., 1843. 





Anecdote of Dupin. 


pete anecdote may, or may not betrue. I have no means of knowing. I publish 
it because it illustrates two great truthsin our profession. First, law is not always 
synonymous with justice. Secondly, lawyers, however vilified by fanatics and fools, 
are capable of as disinterested acts, as any class of men whatsoever. I donot speak of 
pettifoggers, but of lawyers, in the true sense of the term; and from fifteen years obser- 
vation I am satisfied that knavish clients have great difficulty in finding sufficiently 
knavish lawyers to answer their purposes.—Eb. } 


In a cold night in November, in the year 1835, a man enveloped 
in a /arge cloak rapped at the door of one of the most distinguished 
advocates of Paris. He was quickly shown to the chamber of the 
learned lawyer. 

“Sir,” he said, placing upon the table a large parcel of papers, “I 
am rich, but the suit that has been instituted against me this day will 
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entirely ruin me. At my age a fortune is not to be rebuilt; so that 
the loss of my suit will condemn me forever to the most frightful 
misery. I come toask the aid of your talents. Here are the papers; 
as to facts, I will if you please, expose them clearly to you.” 

The advocate listened attentively to the stranger, then opened the 
parcel, examined all the papers it contained, and said: “Sir, the ac- 
tion laid against you is founded in justice and morality ; unfortunately 
in the admirable perfection of our codes, law does not always accord 
with justice, and here the law is for you. If, therefore, you rest 
stricily upon the law, and avail yourself without exception, of all the 
means in your favor—if, above all, these means are exposed with 
clearness, and force, you will infallibly gain your suit, and nobody 
can afterwards dispute that fortune which you fear to lose.” 

* Nobody in the world,” replied the client, “is so competent to do 
this as yourself; an opinion drawn up and signed by you, would ren- 
der me invulnerable. Iam bold enough to hope that you will not 
refuse me.” ~~. 

The skilful advocate reflected some moments, taking up again the 
papers that he had pushed away with an abruptness peculiar to him, 
said that he would draw up the opinion, and that it would be finished 
the following day at the same hour. 

The client was punctual to his appointment. The advocate pre- 
sented him with the opinion, and without taking the trouble to reply 
to the thanks with which the other overwhelmed him, said to him 
rudely: “Here is the opinion. Give me three thousand francs.” 

The client was struck dumb and motionless with surprise. 

“You are free to keep your money,” said the advocate, “as Iam 
to throw the opinion into the fire.” 

So speaking, he advanced towards the chimney, but the other 
stopped him, and declared that he would pay the sum demanded; 
but he had only half of it with him. 

He drew, in fact, from his pocket-book fifteen hundred francs in 
bank notes. The advocate with one hand took the notes, and with 
the other threw the opinion into the drawer. 

“But,” said the client, “I am going, if you please, to give you my 
note for the remainder.” 

“I want money. Bring me fifteen hundred francs, or you shall 
not have one line.” 

There was no remedy; the three thousand francs were paid. But 
the client to avenge himself for being thus pillaged, hastened to cir- 
culate this anecdote... It got into the papers, and for a fortnight 
there was a deluge of witticisms of all kinds upon the disinterested- 
ness of the great advocate. Those who did not laugh at it, said it was 
deplorable that a man of such merit should be tainted with a vice so 
degrading as avarice. Even his friends were moyed by it, and some 
of them went so far as to remonstrate with him publicly; but the 
only rep)y he made was by shrugging his shoulders, and then, as 
or thing is quickly forgot at Paris, people soon ceased to talk of 
this. 
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Some years had passed. One day the Court of Cassation, in its 
red robes, was descending the steps of the palace of justice to be 
present ata public ceremony. All at once a woman darts from the 
crowd, throws herself at the feet of the procureur general, seizes 
the end of his robe, and presses it to her lips. The woman was 
looked upon as deranged, and they tried to drag her away. 

“Oh, let me alone, let me alone!” she cried; “I recognize him— 
itis he—my preserver? ‘Thanks to him, my old age is happy. Oh, 
you do not know—you one day—lI was very unhappy then—I was 
advised to bring an action against a distant relation of my husband, 
who it was said, had possessed himself of a rich heritage that ought 
to have come to my children. Already I had sold half of my property 
to commence the action, when one evening, I saw enter my house 
a gentleman, who said to me,—*Do not go to law, reason and mo- 
rality are for you, but the law is against you. Keep the little you 
have, and add to it these three thousand francs, which are truly 
yours.’ [remained speechless with surprise; when I would have 
spoken and thanked him, he had disappeared, but the bag of money 
was there upon my table, and the countenance of that generous man 
was engraven upon my heart, never to be erased. This man, this 

reserver of my family is here! Let me thank him before God and 

efore man.” 

The Court had stopped. The procureur general appeared moved, 
but conquering his emotions, he said: 


“Take away this good woman, and take care that no harm comes 
to her; I don’t think she is quite right in her mind.” 

He was mistaken; the poor woman was not mad; only she remem- 
bered, and Monsieur Dupin had forgotten! 





Items. 
;By the Eprror.]} 


Juper Burnetr’s Lerrer.—I call the particular attention of the reader to the admi- 
rable letter of Judge Burnet, on the early Bench and Bar of the West. The next 
humber will contain a second letterin continuation. This will complete the sketch 
of those pioneers in the profession, who have given to our judiciary the character it 
bears, with the single exception of Judge Burnet himself. Of him I only now feel 
pepe to say, that in all the attributes of a lawyer and a judge, he is not in the 
east behind the best whom he describes. 


Law Reporter ror Ocroper.—This number was not at hand when J wrote the 
notice on the preceding page. The leading article, entitled**Thé attaek on the Judicia- 
ry of Massachuselis,” ought to be read and reflected upon by every patriot. I wish 
the Editor would adopt the rule I have adopted, of publishinetneshing anonymously ;- 
and then we should know to whom to give the praise of this high toned and well rea- 
soned defence of the independence of the Judiciary. 

McLean’s Reronrs.—The second volume has just been issued from the press. I 
have barely had time to glance through it. That it comes fully up tothe high repu- 
— of the author, [have no doubt. I shall give selections fiom it in the next 
number, 





